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A NEW PROVINCE FOR LAW AND ORDER. —III 


— of the HARVARD Law REvIEw who have perused the 
two previous articles! under this heading (November, 1915; 
January, 1919) may be interested in reading of the more recent 
developments of the Commonwealth Court of Conciliation and 
Arbitration in Australia. 

There are three main aspects in which the results of such an ex- 
periment may be considered: (1) how far continuity of industrial 
operations is secured ; (2) how far the conditions of the workers have 
been improved; and (3) how far the use of human life for industrial 
processes has been reduced to system and standardised. The first 
aspect appeals mainly to the employing class; the second to the 
employees; the third to those who study the development of law — 
and order in human relations. All three aspects concern the whole 
community. 

(1) Never has there been such industrial unrest as at present 
throughout the world. Owing to causes which I need not stay to 
consider, the cost of living everywhere has risen during the Great 
War; and it is still rising. There is a shortage of commodities; the 
demand for labour has increased, and much exceeds the supply; the 
strategic position of the class who take employment is temporarily 
superior to that of the class who give employment. Vague and ill 
considered proposals for the immediate introduction of a new social 
order have been spread abroad, and in remote Australia as well as 





1 “A New Province for Law and Order,” I, 29 Harv. L. Rev. 13; “A New Province 
for Law and Order,” IT, 32 Harv. L. REv. 189. 
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elsewhere. In the whirling confusion of the times how far has this 
Court aided in securing the continuity of industrial operations? For 
the answer to this question we are largely indebted to a rash 
speech made by a federal Minister some twelve months ago. Possi- 
bly the speech was meant to prepare the public mind for the enun- 
ciation of some government policy not yet disclosed. The Minister 
quoted the Commonwealth statistician as showing that there were 
1647 strikes in Australia during the years 1914-15-16-17; and he 
said that the hopes of the framers of the federal constitution, in 
inserting the provisions under which the Court has been created, 
have been disappointed. Of course it is not the practice to treat 
police as useless because order is not always kept in the streets, or 
to treat criminal courts as useless because there are still crimes. 
But let the challenge be accepted as it stands. So far as can be 
traced only three of these 1647 strikes occurred in disputes that 
could possibly be entertained by this Court. It is not quite clear 
as to the third, but I give to the opponents of the Court the benefit 
of the doubt. 

The Court is empowered to deal with such disputes as extend 
beyond the limits of any one state; and before the Court was created 
there were many strikes in such disputes. Even from 1904, when the 
Court was created, up to May, 1919, there were only three disputes at 
the most within its jurisdiction that were accompanied by a strike — 
partial or general. It is true that there was another, a very serious 
strike in 1917, and that it extended, as a “sympathetic” strike, 
beyond one state; but as the dispute was between engineers em- 
ployed by the state railways of New South Wales and the New 
South Wales government, and as, under the accepted law, this 
Court could not touch the state railways, the dispute was outside 
its jurisdiction. 

The greater the existing unrest, the more remarkable do these 
figures appear. In article II, I have disclosed the circumstances of 
two out of the three strikes. Yet a Minister for labour in Great 
Britain (Sir Robert Horne) said, a few months ago, that the Act is an 
admitted failure. I do not know where he got his information; per- 
haps from newspapers, perhaps from the speech of the Minister. At 
all events, the eyes of the public have been opened by the publica- 
tion of the figures; and the speech of the prophet has ended in a 
blessing instead of a curse. 
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But apart from these telling figures there have been, to my 
personal knowledge, many cases in which strikes would have oc- 
curred but for the influence of the Court. It is quite a common thing 
for the officers of a union to restrain their members from strike on 
the ground that the claims are to be brought before the Court, and 
that the Court will not deal with them if the members strike to 
obtain what they seek from the Court (as in the coal miners’ strike 
mentioned in article II). For the Court refuses to exercise its powers 
(at the instance of the union) under the pressure of strike. There is 
then no guarantee of resumption of work unless the Court grant just 
what the union asks; and the Court refuses to act under such con- 
straint. But of the number of strikes that have been averted through 
the influence of the Court no record is kept. Since May, 1919, how- 
ever, the number of strikes in disputes which the Court has power to 
handle has increased. There was, first, the seamen’s strike, May to 
August, 1919; then the marine engineers’ strike; and now (July, 
1920) the gas strike. The facts of these strikes are worthy, each, of 
separate study. 

I include the seamen’s strike, although it now appears from a 
decision of the Full High Court that the dispute as to wages and 
most of the conditions was not within the jurisdiction of the Court 
of Conciliation at all; for the parties were at the time under an award 
whose term had not expired. But as the dispute was at the time 
believed to be and treated as being within the jurisdiction, I include 
this strike in my list. The men were excited by the exceptionally 
high rates granted in Great Britain and in the United States as a 
consequence of the war. Australian seamen had prided themselves 
on being the best paid in the world, and now found themselves left 
in the rear. They did not stay to consider that the cost of living had 
increased far more in Great Britain and in the United States than in 
Australia; according to the latest figures of the statistician, the in- 
crease in Great Britain since July, 1914, is 133 per cent; in the United 
States 96 per cent; in Australia 63.5 percent. They did not stay to 
consider that the increase in rates was largely due to the risk from sub- 
marines. They did not stay to consider that the enormous increase 
in American rates was due to the efforts made to find competent 
men for the. new merchant fleet of the United States. In Australia 
the government was, for the time, the principal shipping employer; 
for under the exigencies of war the government had purchased 
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‘many ships, and had also taken over on charter, on a tonnage basis, 
nearly all of the Australian interstate ships and crews, but on the 
condition that any increases in wages should be borne by the 
government. So the union approached the government controller, 
in April, 1919, with demands for increased rates and other matters. 
The controller refused to grant any concession; and the men left the 
ships. Then, and not till then, the controller asked the President 
to call a conference. Having called it, I found that the men were 
directed by leaders who had come from other countries and who 
were not familiar with or favourable to our Australian methods. 
One of the leaders, a man from Jersey, waxed indignant because the 
Court had not, in its previous award, granted provisions for better 
accommodation for the men, and was much perplexed when told 
that the Court could not have granted what had not been claimed. 
These leaders, coming from other parts of the world, believed in 
direct action — compulsion by strike; the Court was a mere capital- 
istic device, etc. The men were not to go back to the ships until they 
got what they wanted. The President refused to refer the matter 
into Court for consideration until the men returned to the ships, as 
the Court could not act freely under such conditions. The distress 
caused to the public by the stoppage of the ships can easily be 
imagined. The government, it was said, must do something; so a 
federal Minister held a private conference with the leaders, and, 
on the men returning to the ships, immediately announced that he 
had granted concessions. The concessions included the full increase 
in rates that the union sought. Each A. B. got £14 per month (in 
addition to keep); each fireman, £16. No reasons were given. 

It is easy to purchase peace in this way — for a time. But in 
granting the concessions the Minister did not provide for the other 
ratings in the ships — the officers, the marine engineers, the cooks, 
the stewards. He did not treat those who had not struck as well as 
those who had. The effect was soon apparent. The marine en- 
gineers struck. These are well-trained fitters who pass examinations 
in theory and in practice; and, having the control of the firemen in 
the stoke-hold, they have always been paid higher rates. But now 
the junior engineer found that the fireman who was under his orders 
got £16 per month, whereas he himself got only £15.10. It so 
happened that the Full High Court had just decided that a union 
which is under an award whose term has not expired could get no 
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relief from the Court of Conciliation; and the engineers were under 
such an award. They had no remedy but strike; and they struck. 
They imitated the seamen; and by strike the junior engineers were 
successful in getting from the government £19 per month, instead 
of £15.10. When the seamen returned to the ship, the stewards, and 
others, were also thrown out of work by the seamen’s action, — refus- 
ing to sign the ship’s articles again unless they got proportionate 
concessions; and they got them. The masters and officers also in- 
sisted on proportionate concessions, and they would have struck but 
for the Prime Minister promising, at the last hour, to give them.” 
The charter party was terminated by the government in April; 
the shipowners have now to carry on business as best they can; and 
the Court has to try to bring order into the chaos created by the 
government. For the other unions are quick to understand what 
really has happened. 

As for the Gas strike the trouble is just over. In December, 1919, 
the members of the union employed by the Metropolitan Gas Com- 
pany of Melbourne struck for higher wages. The dispute was not 
within the competence of the Court, for it did not extend to any 
other state; but after three or four days the Premier of the state, 
fearing that the city would be left in darkness, called the leaders to 
confer with him. The result of the conference was that the company 
granted increased rates, and proceeded to increase the price of gas. 
December was a summer month; and the union was emboldened to 
try the effect of a threat to strike in winter. Most of the poorer 
classes use gas for light, for heat, for cooking. In May last the 
union presented a huge log of demands to the principal employers in 
several states, including demands for higher wages, for a limit of 40 
hours’ work per week, etc., etc.; but the union wanted certain imme- 
diate concessions as from the 30th of April. There was fair reason for 
asking for immediate concessions if we assume that the claims were 
fair; for it had been decided by the Full High Court that, under the 
Act, an award if made could not cover the full time to which the 
dispute related, but only the time subsequent to the award. The 
Gas companies of Melbourne and suburbs offered several concessions, 
including a higher basic rate all round, and (at my instance) higher 
secondary rates, and a weekly hiring instead of a daily hiring. But 
the union insisted on a still higher basic rate, and struck for it 
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in Melbourne. The rate granted in December exceeded that to 
which the official statistics then pointed; and the rate offered in May 
exceeded it still further. Most of the employers who are parties 
to the dispute in the other states are municipalities who supply gas 
to the residents; and any rates that wealthy companies may safely 
grant must react severely on the small municipal undertakings. The 
union held out, however, and tried to get a special “tribunal” 
created by the Premier of Victoria to decide whether the men should 
get all that is claimed for the mean time, and not only the greater 
part of it. Of course, the union would like a special tribunal which 
is to confine its attention to the difference between that which has 
been offered and that which is claimed. It would stand no risk 
of losing, and it might gain something more — even as a bee, taking 
all that it can get from one flower, passes on to the next. Such is the 
result of letting men cherish hopes of a supplementary tribunal, 
which in order to get temporary relief for the public is constrained 
to yield anything that will put an end to the strike — and thereby 
foments more strikes. The practice of creating, or purporting to 
create, special tribunals originated with the federal government in 
the coal case of 1916, and the gas union thought it could force the 
state Premier, as the federal Prime Minister had been forced, 
to appoint such a tribunal. But fortunately the state Premier 
(Mr. Lawson) saw the folly of the course proposed (as well as the 
unconstitutionality), and firmly refused to comply with the union’s 
request; and after about seven weeks of strike the men have just 
returned to work on practically the same terms as had been offered 
before the strike. Certainly they have gained nothing that they 
could not have gained if they had never struck work at all. All the 
suffering which they inflicted on the public as well as on their own 
families has failed to produce any favourable result. It has been a 
sad and bitter lesson, but it will aid the methods of reason as against 
the methods of force — of strike. The union wants now to have the 
whole dispute referred to the Court. 

It is hardly necessary to point the morals tc be derived from 
the facts of these strikes. An employer is unwise as well as un- 
just if, when yielding to strikers, he does not give as handsome con- 
cessions to those who have not struck. Due proportion must be 
maintained between the several ratings or classes in any one indus- 
try, and, indeed, between different industries. To purchase present 
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relief from strike pressure by tampering with the balanced system of 
the legitimate tribunal invites further strikes. The more you yield 
to strikes, the more strikes there will be. It is not only illegal, it 
is an encouragement of strikes to create or purport to create a 
special tribunal to overrule the legitimate tribunal. “Nothing can 
be more injurious to the steady prosecution of the industries re- 
quired by the public than to concede to a party dissatisfied with an 
award, a new tribunal specially appointed to override the award, or 
even to decide as to the propriety of the award.”* An executive 
government, from its very nature, is the worst arbiter or inter- 
mediary that can be conceived in industrial disputes. 

(2) But how far have the conditions of the workers been im- 
proved by the Court? 

There appeared in the London Times weekly of 5 March, 1920, a 
communication from a special correspondent in Australia. It 
said : 

“There is much discontent too with the whole arbitration system, 
which official labour roundly declares to be a failure.” 


The Registrar brought this statement under the notice of Mr. 
Grayndler, the General Secretary of the Australian Workers’ Union, 
the largest union in Australia, the union which has been the 


backbone of the official labour movement; and Mr. Grayndler 
wrote: 


“The statement in the London Times of 5 March, 1920, viz., ‘That 
there is much discontent too with the whole arbitration system, which 
official labour roundly declares to be a failure,’ is quite contrary to facts. 
There has not been any such declaration by official labour, and by far 
the majority of the unions of Australia favour arbitration. 

“As General Secretary of the Australian Workers’ union, by far the 
largest union in Australia, comprising 102,000 members, I can say that 
my union is a strong supporter of the arbitration system. Whatever 
shortcomings or troubles that exist or arise, are due to the limitation of 
the Act itself and not to the system. Many of the defects in the Act 
could be remedied by legislation, and if the defects were removed or 
the powers of the Court enlarged the arbitration system will prove a 
great gain to the nation as a whole. 

“The unions which have favoured the arbitration system still con- 
tinue to do so, and are strongly of opinion that it is infinitely better than 





3 Waterside Workers’ Tribunal case, 1920—not yet reported. 
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the method of direct action, which, after all, very few of the unions have 
adopted. 

“The results however obtained by the unions which have followed 
the arbitration system, during the last ten years, are far better than 
anything gained in Australia by direct action. . . .” 


This statement is, at the least, explicit. The shearers in the 
wool industry formed the original nucleus of this union; they are 
piece-workers; and they have had their rates raised from 20s. or 
18s. 6d. per 100 sheep in 1907 to 30s. per 100 in 1917; and the at- 
tendant shed hands, cooks, woolpressers, etc., have also gained pro- 
portionate increases. The conditions of living and working for these 
seasonal workers while on the sheep stations have been made far 
more worthy of civilized men. As for the permanent hands — the 
“station hands,” whoassist thepastoralists on the property through- 
out the year, their wages have been lifted from 20s. or 25s. with keep 
to 48s. with keep, and to 72s. per week without keep under the last 
award. Family life on the station has been encouraged by the 
award; for if the employer provides a residence, etc., he is allowed 
to deduct the value from the wages. The value has to be fixed with 
the consent of the union or of a board of reference. I have trust- 
worthy information showing that men of a much better class than 
heretofore apply for employment as station hands, as a consequence 
of the new conditions. 

This union has under its shield also the fruit pickers and others 
who work in the orchards, the wheat lumpers, and all kinds of 
employees who work in the country; and their positions have been 
much improved by the Court. 

But let us consider the advantages gained through the Court by 
the seamen, firemen, and other seafaring men — probably the most 
helpless, the worst treated of all workers. Being always on the 
move, always dispersed, they have not been so able to combine as 
others for the improvement of conditions. The A. B. seamen have 
had their rates raised by the Court from £7 per month in 1911, to 
£12.5 per month in 1918 — 75 per cent; and the other ratings have 
been raised proportionately. The Court has applied to seamen, fire- 
men, engineers, officers, the principle of the eight-hour day at sea 
and in port — a privilege never previously conceded to seamen, I un- 
derstand, in any part of the world. Not only has the eight-hour day 





# Shearers’ case, 11 Com. Arb. 389 (1917). 
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been granted, but the men get five days off per month (to compensate 
for lost Sundays or holidays), either in their home port or other 
suitable port. For every such day not granted, the men get double 
rates. They also have gained, from the Court, annual leave of four- 
teen days per annum on full pay. The marine cooks and stewards 
have made similar gains through the Court, although their hours 
cannot.be regulated on exactly the same lines. 

It would be impossible, without a long and laborious analysis of 
the awards, to give any adequate summary of the benefits which the 
employees have obtained through the Court; but I may state a few 
more which occur to me. When the Court came to deal with 
stokers at furnaces, and with other men engaged in continuous 
processes, these men had to work seven days per week, year in, 
year out; now, they work only six days, under rotation schemes. 
Men working in retort houses now get a week’s annual leave on full 
pay. In clothing factories and shops, girls and women have had 
their hours reduced by the Court from 48 hours to 44 per week; 
and, for practical reasons, the men have to enjoy the same reduction. 
Females get the same minimum rates as men, when in competition 
with them.» Workers are allowed to form such associations as they 
think fit. Full craftsmen are protected from unfair competition 
with low-paid machinists.’ Weekly wages have been substituted 
for daily or hourly, wherever possible. Workers have to be paid 
for all time of duty, whether the employer has work for them in all 
such time or not.® By a system of averaging their actual hours of 
employment casual workers get a full living wage; for “they also 
serve who only stand and wait.”!° The basic or living wage is com- 
puted and awarded on the principle that a normal man has a family 
and must earn sufficient to support it. Nor is the basic wage con- 
fined to the money necessary for the main requisite of life, — food, 
shelter, clothing; it allows something ‘“‘to come and go on.” The 
wage is based on civilized conditions — “the normal needs of the 





5 Fruit case, 6 Com. Arb. 61 (1911); 13 Com. Arb. 171 (1919). 

6 Liquor case, 12 Com. Arb. 652, 654 (1918). 

7 Coopers, 12 Com. Arb. 427, 439 (1918). 

8 Glass Founders case, 12 Com. Arb. 478, 486 (1918); Ship dockers, ib. 623 (1918); 
Gas, 13 Com. Arb. 454 (1919); Coopers, 12 Com. Arb. 427, 443 (1918). 

® Coopers, 12 Com. Arb. 427, 444 (1918); Waterside Workers, 13 Com. Arb. 620 
(1919). 

10 Waterside Workers, 13 Com. Arb. 603 (1919). 
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average employee regarded as a human being, living in a civilized 
community.” That wage as originally granted in 1907 lifted the 
standard of living for the poor; and in the recent troublous years 
it has followed closely the increase in the cost of living. Nor is the 
gain slight that men can improve their working conditions without 
stopping work or threatening to stop it — without punishing them- 
selves and their dependants, and the community. 


THE STANDARDIZING OF CONDITIONS 


(3) Even employers are at last beginning to recognise the advan- 
tages derived from the existence of an impartial tribunal, such as 
the Court, so far as it reduces to system and order the conditions 
under which human life can be used for the purposes of industry. 
Recently, the Metropolitan Gas Company of Melbourne published 
a statement as to the value of minimum rates of wages being fixed 
by such an authority —a statement which would certainly not 
have been made when the gas employees first came before the 
Court and the company was doing all it could to crush the infant 
union: 


“Tt must be apparent that employers generally, and the controllers 
of public utilities in particular, must have the guidance of some con- 
stituted authority to establish rules governing the fixation of the basic 
wage, and that once a principle is adopted it should be adhered to until 
some better method is found. . . . It has been claimed by the worker that 
the Arbitration Court is not an ideal tribunal; but it must be admitted 
that up to the present it has been of inestimable benefit to the employees.”’ 


Some directors of big undertakings, such as the Metropolitan 
Tramways trust, have actually agreed to vary the rates from time 
to time according to the system adopted by the Court. Frequently 
— more frequently than ever before, and as to other conditions as 
well as to wages — the union and the employers, after a study of the 
system adopted by the Court in analogous cases, make an agree- 
ment without any hearing, and the agreement is certified by the. 
Court and filed, and thereby becomes an award.” It is also quite 
common now for the parties to ask the decision or guidance of the 
Court on a few main subjects in dispute, and then to agree as to all 
the other items — even hundreds of items —in the light of the 
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Court’s findings; anticipating the application of the Court’s prin- 
ciples. For instance, in the Clothing case,” there were 485 em- 
ployers respondents to the plaint. There were 1065 claims as 
numbered (many more if the subdivisions of the claims were 
reckoned) of which 987 related to piece-work rates. The respond- 
ents who appeared concurred with the union in asking the Court to 
decide as to the basic rates for adult male and for adult female 
workers — as to the maximum hours of work, as to the propriety of 
a distinction in the rates for “‘order”’ goods, and for “chart order” 
goods, and as to two or three minor matters. The Court acted on 
the request, gave its decision, and the parties who appeared signed 
an agreement as to the other matters. Then the problem arose as 
to the respondents who had neither appeared nor signed. The 
Court treated the terms to which the signing respondents had con- 
sented as being fair terms for the other respondents also (in the 
absence of evidence to the contrary), and awarded to the same effect 
against the respondents who had not signed. A similar course was 
adopted in the case of the liquor trade.* Again, as to the pastoral 
industry, the Court had made an award in 1917, prescribing rates 
and conditions for the many hundreds of respondents cited by the 
union. As it was pointed out that there were other pastoralists 
who had not been cited, the union undertook, at the instance of the 
President, to make similar claims as to these others. When this was 
done, the Court threw on the second set of respondents the burden 
of showing that what was fair for the first set would not be fair for 
themselves; and the second award was made to the same effect as 
the first." 

An instance of standardising on a different class of subject is 
afforded in the case of the waterside workers.’ In 1915 the 
Court fixed the limit of weight for bagged ore to be lifted by one 
man at 1 cwt.; for gagged cargo to behandled by one man at 200 lbs.; 
for cargo on a truck (one man) at 5 cwt.; but for a single package, 
6 cwt.; for cargo on a trolley (twomen) at 15 cwt. All parties now 
concur in approving of the limitations as preventing much friction. 
When the matter came before the Court again in 1919, none of the 





22 13 Com. Arb. 634 (1919). 
3 Tbid., 43 (1919). 

14 Pastoralists’ Anderson case, 13 Com. Arb. 364 (1919). 
15 g Com. Arb. 293 (1914); 13 Com. Arb. 614, 622 (1919). 
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parties asked for any change; and the limitations are accepted even 
where the award does not bind. It is also well worthy of notice 
that on state wages boards and other tribunals appeal is constantly 
made to the standards prescribed by the Commonwealth Court and 
to the reasoning of this Court as appearing in its series of reports. 

Now it is quite true, as some workers say (according to the 
Metropolitan Gas Company’s statement in the passage quoted), 
that “the arbitration Court is not an ideal tribunal.” It could be 
made much better, more beneficial to all parties and to the public, 
if Parliament were to adopt the improvements which are recom- 
mended by experience. I mean to refer to some of them hereafter. 
But all who have experience in the control of industries will recog- 
nise the immense advantage it is to the working of the industries to 
have definite rules laid down by some constituted authority for 
guidance — not only as to the basic wage, as the gas company 
stated, but as to other matters — always provided that the au- 
thority does not interfere with the discretion of the management 
rashly or stupidly. 

During these last few trying years Australia has found the 
advantage of having set standards as to employment in industry, 
and of having a tribunal ready and willing to apply these stand- 
ards, and of providing a means whereby employees can get justice 
without the cruel and self-punishing device of strike; for, though 
we have our troubles, we have been free from such wide-spread 
stoppages and disorders as have occurred in Great Britain and in 
America. 


MIntmuM RATES 


As has been explained in the previous articles, the Court fixes 
the minimum rate by first finding what is called the “‘ basic wage’ — 
the reasonable living wage for an ordinary adult labourer — and then 
adding the “‘secondary wage” — the additional sum that in prac- 
tice is paid to a man for the skill or other exceptional necessary 
qualifications of his class. 

In finding the basic wage the Court uses a rough estimate which 
it made in an inquiry in 1907 as to “fair and reasonable remunera- 
tion”’;’° and the Court varies the 7s. per day, 42s. per week, as then 
estimated, in the ratio that the cost of living has increased since 





16 2 Com. Arb. 1 (1907). 
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1907. For instance, if it now takes 30s. to purchase as much as 
could be purchased in 1907 for 17s. 6d., the basic wage is found by 
this formula: 

rye. Gl. : 2m. 3s 96. 5 tae 

The latest figures for Australia as a whole seem to give 12s. gd. 
per day, 76s. 6d. per week, nearly £200 per annum; but the trend 
of the cost of living is still upwards. Effect is given, as far as pos- 
sible, to the differences in the cost of living in different localities. 

The estimates of the Commonwealth statistician as to the 
variations in the purchasing power of money are made on scientific 
lines; and although often attacked on both sides by men who keep 
their minds fixed on the variations of some specific commodities, 
such as clothing, they have always stood every test. But there 
is no doubt that the rough estimate made by the Court in 
1907 ought to be superseded or revised by a new investigation 
made after so many years have elapsed as to the absolute present 
cost of living. I had hoped — and suggested — that the govern- 
ment would see fit to commit the investigation to the Common- 
wealth statistician and his staff, as they would handle the subject 
coldly and impartially, aided by their experience and facilities. But 
the government has seen fit to entrust the ascertainment of a fit 
basic wage to a commission consisting of some representatives of 
the employers and some representatives of the employees, with a 
distinguished lawyer as chairman. Such an inquiry, in such an 
atmosphere, must inevitably elicit evidence of a rambling kind on 
both sides, and representatives tend to become partisans. But we 
must hope for the best. 

The basic wage is to be fixed on family lines, on the assumption 
that the male adult worker has to support himself, a wife, and three 
dependent children. This is in accordance with the assumption of 
the Court in 1907; and it is also in accordance with the United 
States Bureau of Labor and Statistics, December, 1919. Mr. See- 
bohm Rowntree in England, in his thoughtful study of the subject, 
“The Human Needs of Labour,” has worked on the same lines. 
He says, as to the families of all classes in the city of York, that 
“if we were to base minimum wages on the human needs of families 
with less than 3 children, 80 per cent of the children of fathers re- 
ceiving the bare minimum wage would for a shorter or longer period 
be inadequately provided for, and 72 per cent of them would be in 
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this condition for 5 years or more.”” He even recommends a scheme 
whereby the states should supplement the minimum in the case of 
larger families. The Deputy President, Powers, J. (now resigned), 
has made a recommendation recently to the same effect.!” But in 
determining the duty of the employer to his employee the Court does 
not compel a basic wage calculated on more than three dependent 
children. 

It has been urged — and fairly — that if the workers are never 
to get an increase in wages unless the cost of living rise and in pro- 
portion to the increase in the cost, they never get an improvement 
in their real wages.at all— wages as represented by the com--: 
modities purchasable therewith. Of course it is in itself a great 
advantage that by the system of increasing the money wages in 
proportion to the increase in the cost of living the standard of life 
is not lowered —is maintained throughout these critical years. 
The increase in wages made by the Court is far greater and steadier 
than could have been achieved by strikes. But the Court has done 
more. By a curious piece of good fortune, the standard of life was 
actually raised at the beginning, before the application of the statisti- 
cians’ figures; and the raised standard — not the previous standard 
—has been upheld in the long series of awards. For the very first 
case that came before the present President was a special inquiry in 
which the President had to decide (for the purpose of an Excise 
Tariff Act) whether certain manufacturers were giving “fair and 
reasonable remuneration” to their employees; and he had to make 
up his mind what was fair and reasonable. His conclusion was that 
a wage of 7s. per day, 42s. per week, was the least wage that would 
be sufficient for wholesome living in Melbourne, and the manu- 
facturers were not paying so much. The wage at the time for the 
labourer was 5s. or 6s. per day. I think that I am close to the mark 
when I say that even for men in regular work the average wage 
was not more than 5s. 6d. per day, 33s. per week. This would mean 
that the standard was raised by over 27 per cent in 1907; and this 
raised standard has been preserved in the succeeding awards, which 
prescribed increases proportionate to the increase in the cost of 
living. 

The system is now, apparently, universally accepted as just 
and proper. It will amuse some of my readers to know that the 





17 Metalliferous mining, 13 Com. Arb. 550, 559, 572 (1919). 
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Court was for some years the target for numerous attacks on the 
ground that the Court was itself the wicked cause of the increase in 
the cost of living. Worried housewives were diligently instructed 
by certain journals that the Court was to blame. They were also 
taught the ‘vicious circle’”’ theory — the fallacy that an increase 
of wages is no real benefit to the worker — that (for instance) an 
increase in the wages of a worker in motor-car bodies involves an 
equivalent increase in the price of his bread and meat. But since 
it became generally known that the cost of living has risen in other 
countries as well as in Australia — indeed, much higher than in 
Australia — there seems to be silence at last on this subject of the 
wickedness of the Court. 


SECONDARY WAGE 


But the secondary wage — defined as above — has to be added 
to the wage suitable for the unskilled labourer. The Court holds 
that the inducement to acquire the extra skill of the artisan must 
be maintained. For the purpose of ascertaining the secondary wage, 
the Court looks to the margin allowed for the special calling in 
practice before regulation; and both employers and employees 
willingly acquiesce in this system. 

During the violent financial upheaval caused by the great war, 
and because of the widespread uncertainty as to what would follow, 
the Court has not increased the secondary wage in proportion to the 
increased cost of living; it has merely maintained the same absolute 
margin.!® True, the additional commodities to which the skilled 
worker is entitled have increased in price also; but they are not 
so absolutely essential as the commodities necessary for wholesome 
living. Now that the war has ended, the question arises whether 
this cautious and conservative course should still be followed; but 
as the subject is to be discussed at an early date I refrain from 
further comment. 


MINIMUM RATES AND SCARCITY OF LABOUR 


In fixing minimum rates, the Court refuses to prescribe such 
rates as a temporary scarcity of the class of artisans or others en- 
ables the men to secure. For instance, fully qualified coopers are 





18 Merchant Service Guild, ro Com. Arb. 214 (1915). 
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scarce — for various reasons; and high-class breweries are willing 
to give coopers higher wages than the system adopted by the 
Court would justify as a minimum — that is to say, the basic 
rate with the addition of the appropriate secondary wage for 
training and skill. This seems to be a proper case for the play of 
the forces of demand and supply. If the rates due to a temporary 
scarcity were to be prescribed as the minimum rate, there would be 
unrest produced among artisans of the same grade as to whom there 
is not such scarcity; and, when normal times return, there would be 
complications also in the employment even of coopers.!® As stated 
in the Waterside Workers’ case,2® a minimum rate “‘means the 
least rate which the employer shall be allowed to pay, on pain of a 
penalty, whatever the state of the market for labour, or the need 
of the employee for work, whatever his efficiency and whatever the 
circumstances — agreeable or disagreeable.” This does not prevent 
the Court, however, from prescribing, or creating machinery for 
fixing, a lower rate for workers who are old or infirm — in obedience 
to § 40 (1) (b) of the Act. 

A similar problem arose in the case of seafaring men of various 
ratings. Owing to the risk from submarines, and other causes which 
I have already mentioned, the rates offered to these men in other 


countries were hugely enhanced; and the Australian seamen and 
firemen claimed in 1918 50 per cent increase in their minimum rates. 
The Court refused to depart from its systematic standard for the 
minimum, but suggested the offer of a bonus under the exceptional 
circumstances: 


“Tt may be that the Australian shipowners may have to outbid 
America by the grant of bonuses or otherwise, in order to retain sea- 
faring men settled in Australia. It is obviously no more an offence for 
an Australian seaman to ship from non-Australian ports in order to get 
the benefit of the higher wages than it is an offence for a merchant to sell 
his goods in the highest market.” 


But the suggestion was not heeded. The government had many 
ships of its own, and had nearly all the interstate ships under charter. 
It did nothing, and allowed things to drift to the strike to which I 
have already referred. 





19 Coopers, 12 Com. Arb. 427 (1918). 
20 +3 Com. Arb. 608 (1919). 
41 Seamen, 12 Com. Arb. 752, 756, 757 (1918). 








A NEW PROVINCE FOR LAW AND ORDER 


OFFENSIVE AND OTHER JOBS 


Closely allied to this subject is the subject of attempts made by 
unions to get extra minimum rates prescribed on the ground of the 
job being dirty or offensive, or risky to life or health. I have dealt 
with this matter in both the previous articles, and I do not want to 
repeat myself. But the position taken by the Court is well illus- 
trated by a recent case as to gas-works employees. Time and a half 
rates were claimed for “‘men demolishing retort benches in close 
proximity to hot retorts,” for “coal trimmers in fiery bunkers,” 
for boiler cleaners. Extra pay was asked also for men working in 
dust or fumes, for men cleaning acid tanks, for men working at a 
height of 20 feet (6d. more per day), of 40 feet (1s. more per day), 
of 100 feet (1s. 6d. more per day), and for Men working over a per- 
manent floor or staging less than 6 feet wide — whatever the other 
circumstances. The Court said: 


“The risks involved may, of course, enter into a bargain for rates, but 
they are not to be considered in fixing minimum rates. Nor is it well, 
in the interests of the community, that employers should be encouraged 
to think that the Court sanctions the putting of human life in danger if 
certain extra rates be paid. Such rates encourage slovenly management, 
and indifference to the men’s safety. It would be much better for the 
union to ask for some regulating conditions which would prevent or 
diminish the risks involved. If such regulating conditions are impracti- 
cable, it might be more appropriate to ask for a reduction of hours than 
for increase of wages.” 2 


It was shown that a Victorian wages board had prescribed a 
higher rate for men working at a temperature of 130 degrees Fahren- 
heit. This had, at all events, the merit of definiteness — a merit 
which the union’s claim had not. But it left the men working at 
129 degrees or 125 degrees to the ordinary rate; it would tend to 
raise disturbing contrasts, and provoke unrest. 


EXCESSIVE MEN 


The Court refuses to grant claims made for an unnecessary num- 
ber of men for a job, where the object of the claim is merely to 
reduce unemployment. For instance, the Waterside workers 





2 Gas, 13 Com. Arb. 455, 456 (1919). 
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claimed that there should be six truckers at every hatch, six men 
in the hold or on deck of every vessel, two stackers and two gang- 
way men for each hatch. Admittedly, the object was to compel the 
owners to employ more men; but more men were not usually nec- 
essary — in some cases they could not even be used. The Court 
cannot solve the’ problem of unemployment in this way. It is not 
fitted to manage a business concern, and will not interfere with the 
discretion of the employer as to the speed at which he wants to get 
his work done.” 


WEEKLY Hririnc — CAsSuAL EMPLOYMENT 


The Court holds that hiring by the day is better than hiring by 
the hour; and that hiring by the week is better than hiring by the 
day — wherever practicable.* Weekly wages fit in better with 
considerations of subsistence, and tend to greater steadiness in the 
prosecution of the work required by the community. Casual work, 
at hourly hiring, involves much waste of time and available human 
energy, and is injurious to the morale and physique of the workers. 
I have referred in both the previous articles to the case of the water- 
side workers, hired by the hour. These men, it is held, serve the 
employer and the public not only by actual work, but by waiting 
in readiness for the ships to come, and they must be provided with a 
living wage. To be more definite, the Court sets itself to find, as well 
as it can, the average receipts of the average man — the man of 
average competence, who takes work in this industry and in no 
other, who works or seeks work every day at the wharves. Having 
found that he averaged 30 hours per week, the Court prescribed 
2s. 3d. per hour, which means 67s. 6d. per week, for 30 hours’ actual 
work.”> This is as near as the Court can go to a weekly wage for this 
average man. There is as yet no sign of organization among the 
employers such as would give full time of work every day at weekly 
wages. The principal difficulty arises from the needs of overseas 
ships, as there are long intervals between their visits to our ports. 





% Waterside Workers, 13 Com. Arb. 614-615 (19109). 
*4 Ship dockers, 12 Com. Arb. 623, 628 (1918); Gas, 13 Com. Arb. 454 (1919). 
25 Waterside Workers, 13 Com. Arb. 604, 606 (1919). 
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PIECEWORK vs. TIMEWORK 


Some unions will not submit to piecework at any price; some 
insist on piecework. Some theorists fancy that piecework, with its 
higher rates for greater speed of output, is a solution for all labor 
difficulties; but they are mistaken. The matter was elaborately dis- 
cussed in a dispute between the Amalgamated Society of Engineers 
and the Commonwealth government.* The Prime Minister, being 
anxious to get ships built at the greatest speed in the exigencies of 
the war, insisted that every union concerned in his shipbuilding 
scheme should agree to submit to piecework if required, or be ex- 
cluded from employment. This union refused to make such an 
agreement, and brought the dispute before the President. The 
Court held that the refusal was justified. The expert managers of 
the shipyards admitted that they did not want to put men of this 
occupation on piecework rates; they knew piecework to be inap- 
propriate in such an occupation, where there is little or no repetition 
work and the worker has to apply his mind afresh from job to job. 
On the other hand, the Court refused to interfere with piecework 
rates, refused to award timework in the place of piecework, in the 
case of coal lumpers. It will hardly be believed in other countries 
that mechanical appliances have not yet been substituted for human 
labour, in a port so important as Melbourne, for the dirty and mo- 
notonous carrying of coal in bags into and from ships.”” In the case 
of wheat lumpers on piecework rates, it was prescribed that the 
receipts from piecework were not to be less than 114 times as much 
as timework rates.** In the case of the coopers the union sought to 
prohibit piecework. It appeared that many of the members desired 
piecework for the easier operations, whereas in many breweries the 
employers preferred timework, as it meant greater care in the pro- 
duction of the casks. The Court adopted the device of committing 
to the appropriate board of reference the function of determining 
whether piecework should be allowed and for what operations and 
in what places, and what the rates should be.” This is one of the 
numerous cases in which it would be expedient for the Court to have 
power to create a shop committee for each undertaking. 





26 12 Com. Arb. 386 (1918). 

27 Waterside Workers, 13 Com. Arb. 615 (1919). 
28 Wheat, 13 Com. Arb. 814 (1919). 

29 Coopers, 12 Com. Arb. 427, 443 (1918). 
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NEED FOR PowER TO APPOINT SHOP COMMITTEES, ETc. 


It is not possible, in an article of this kind, to state even a tithe 
of the problems which are presented to the Court, still less to state 
the solutions which have been reached. I can only refer those who 
may wish more specific information to our annual reports. They 
will see, for instance, in the Gas case, 193 different classes of occu- 
pations to be dealt with, and 547 items in dispute — all to be con- 
sidered. But I desire to say something on general subjects, such as 
shop committees, compulsion in arbitration, defects in the Act, 
special tribunals. 

Frequently in disputes the union makes a claim which involves a 
dispute extending beyond one state, but which cannot be determined 
justly or fitly by imposing one common rule for all the undertakings 
concerned. For instance, in the Gas case* it was claimed that when 
retorts are charged by means of scoops or hand shovels the maximum 
number of retorts to be drawn or charged in a shift should be 12. 
Now it is the clear duty of the Court to endeavour to secure, where 
there is an appropriate dispute on the subject, that human powers 
must not be overtaxed; but such a regulation as claimed cannot be 
justly made by an Australian court for all gas works under all 
conditions. The work is trying at all times; but though 12 may 
be a proper maximum in the case of old and defective retorts, it is 
not a proper maximum in all cases. If there is to be regulation of 
the number of retorts to be changed, if the discretion of the manager, 
prima facie autocratic, is to be limited, the regulation should be 
made by some man or men having the particular work in sight for 
the time being. As to such a matter (not as to all matters) there is 
much force in the statement attributed to a Minister that the tri- 
bunal should be local; but he does not realize the limitation of the 
Constitution or of the Act; he does not see that under present cir- 
cumstances there can be no system of local tribunals, except so far 
as the power to appoint a board of reference can be applied. In 
such a case as this, a power to appoint a shop committee would 
be most useful; but the government does not ask Parliament 
to give the Court such a power. The Court has therefore been 
compelled to make such use as it can of its power to appoint a 
board of reference,** a power which is most unsatisfactory (as 





80 13 Com. Arb. 457 (1919). 3. § 40 A. 
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explained in article II), but which has been made use of, where 
possible, long before the Whitley report of 1917 was published in 
Great Britain. The employers in this case strongly opposed the 
conferring of such authority on a board of reference. Their 
main fear was; as expressed, “‘lest the board should decide mana- 
gerial matters that ought to be left to those responsible for the 
administration.” 

Now this subject, the participation of employees in matters of 
management of an undertaking, is sure to be prominent in the com- 
ing years; and it needs careful consideration in all aspects. Lord 
Leverhulme has dealt with it cautiously but sympathetically. Mr. 
John D. Rockefeller, junior, another great employer, has expressed 
himself as being in favour of the representation of employees in 
industries. Mr. Justice Sankey and the three independent govern- 
ment nominees on the coal mines’ Commission in Great Britain — 
at a time when they were not prepared to recommend nationaliza- 
tion — said: 

“We are prepared, however, to report now that it is in the interests 
of the country that the colliery worker shall in the future have an effec- 
tive voice in the direction of the mine.” 


So the matter has been lifted out of mere abstract speculation; 


but employers in Australia do not seem to recognize the growth of 
the movement towards some.share in the responsibilities of manage- 
ment. Mr. John Dewey, in tue New Republic® seems to me to 
hit a point of vital danger when he says that the success in the 
movement for better wages strengthens “the power of wage earners 
to make demands for a still larger share in material products with- 
out creating among them a feeling of responsibility for industry 
itself.” They should share the responsibility for the continuity 
and success of the industry. They should have “freedom to par- 
ticipate in its [the industry’s] planning and conduct.” Let them 
be in a position to “exercise their minds in connection with their 
daily occupations.” In my opinion, there can be no stable equilib- 
rium in the present position — ‘‘Here is your work; there are your 
wages; it is not your business to discuss to what work you are to 
apply your powers.”’ The position which the Court takes up is indi- 
cated in the case of the Marine engineers: 





# May 5, 1920. 
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“T attach great importance to proper boards of reference for indus- 
tries. They allow the discussion of grievances; they enable the employers 
to see the difficulties of employees, and employees to see the difficulties 
of employers; they supply to some extent the crying want of our modern 
industrial system — the absence of co-operation between the manage- 
ment and the employees. They often remove causes of friction before 
serious industrial trouble arises. ‘Some day it will be a matter of amaze- 
ment when men look back on our times and see what a wealth of ex- 
perience is rejected in the working of industries. Under the stress of 
war in Great Britain, there are being developed industrial councils of 
all kinds, councils at which employees meet the management on equal 
terms for the discussion of the common problems of the industry; and 
these boards of reference should fulfil similar functions.” * 


Unfortunately, boards of reference do not completely “‘fill the bill.” 
There is need of shop committees, as elsewhere suggested by the 
Court; * but there is no indication that the government has even 
considered the suggestion. 

The provision as to boards of reference has been also applied to 
problems arising in connection with waterside workers. These casu- 
als, employed by the hour, naturally expect, under certain circum- 
stances, to be offered higher rates than the minimum prescribed, 
as an inducement to undertake the work. For example, a vessel 
arrived with her hold steamy and offensive — the vessel having 
been submerged after a fire, and the cargo of linseed and jute having 
rotted. Another vessel arrived on which there had been virulent 
influenza. In each case there was need for speed in discharging, but 
delay occurs if there is to be haggling as to the wages. The Court 
has provided that men who proceed forthwith with the work, leaving 
the rates to be settled by the union official and the foreman, or, if 
they differ, by the board of reference, shall be paid the rates so settled. 
So far, the provisions seems to work well. The work required by 
the country proceeds pending the decision. 


COMPULSION IN ARBITRATION 


From our Australian point of view, the objections so fiercely 
urged in América and in Great Britain to compulsory arbitration 





3 12 Com. Arb. 665, 681 (1918). 
# 13 Com. Arb. 681 (1919). 
35 Waterside Workers, 13 Com. Arb. 610-621 (1919). 
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appear to be fanciful and irrelevant. Compulsion may be applied 
at either of two points: compulsion to submit to arbitration before 
strike, and compulsion to obey the award. I do not know how far 
compulsion goes in the Norwegian act, or in the recent statute of 
Kansas; but so far as I understand from a journalistic statement 
as to the effect of a bill laid on the table of the French Chamber of 
Deputies, it is the former kind only of compulsion that is proposed 
to be applied in France, even in the case of gas and other public 
utilities. I may be wrong, as I have not seen the bill. Under the 
Australian act, both kinds of compulsion are applicable; and no 
voices, so far as I know, are now raised against either. Regulation 
by tribunals of some sort is accepted; it is welcomed especially by the 
unions — the great majority of the unions. In the next place, while 
it is quite true that well-drawn collective agreements would be, as to 
most subjects, preferable to awards, it is generally impossible to get 
such agreements. Sometimes there are thousands of respondents, 
often hundreds; many put in no appearance and will make no agree- 
ment. Even among the respondents who do appear, there are many 
who will dissent from certain proposals. If the Court has no com- 
pulsory power at all, it must very often wait in vain for universal 
consent. There will either be no agreement at all, or the agreement 
must be on the lines dictated by the most obstinate. With com- 
pulsion in the background, the agreement will be on the lines which 
the reasonable employers favour. Under the Act, the first duty of 
the Court is to try to get agreement; and only if and so far as it can- 
not get agreement as to a claim to award. The ideal of the Court is 
to get such a regulation as the parties ought to put in a collective 
agreement; and compulsion means merely that as to claims on 
which the parties cannot agree, or as to which some of the parties 
will not agree, the Court can make an award. Very often the mere 
fact that the Court has a power of compulsion in reserve impels the 
parties to find a line of agreement; and reasonable employers are 
more willing to make concessions when they feel that their competi- 
tors are to be bound by the same terms. In the analogous matters 
of protecting workers from dangerous machinery, of providing 
compensation for accidents, of limiting the hours for children’s work, 
there could have been no relief if the workers had to wait for uni- 
versal agreement on the subject; and legislatures have had to make 
such matters the subject of direct coercive enactment. 
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Moreover, as stated in article II, the dread expressed by certain 
theorists that compulsion would end in “‘a servile state’ — a state 
in which the workers would be compelled to work in return for 
certain guarantees as to conditions — is unfounded, so far as our 
experience goes. It has been established here that a worker is not 
compelled to take work, any more than an employer is compelled to 
give work. From the nature of the case, the compulsion of an 
award is nearly always exerted on the employers. For, as the em- 
ployers have had, until lately, by far the stronger economic posi- 
tion for bargaining, the employers do not (except very rarely) seek 
the protection of the Court. The employees seek it, and take good 
care not to claim protection against themselves. 


DEFEcTs IN ACT 


The experience of the Court during some fifteen years of existence 
shows that the Act under which it works is very defective. This 
fact is not surprising, for the experiment is novel. For instance, 
there is the defect to which I have already referred, that the Court 
cannot appoint shop committees or industrial councils. Even the 
power to create a board of reference is defective. The Court is 
empowered to create a board to deal with amy “‘specified”’ matter 


which under the award may require to be dealt with, but it has been 
held by the Full High Court that the Court must “specify” each 
difficulty ‘to be dealt with before it knows what difficulties will 
arise.°® 

Another thing: the Court has no power to enforce its own awards. 
Parliament purported to confer this power; but according to a 
decision of the Full High Court the provision is invalid because the 
President has not a life tenure in his office.” The enforcement of 
awards is held to be part of the judicial power of the Commonwealth; 
and it is held that, under sections 71, 72, of the Constitution, no 
judge can exercise that power unless he has a life tenure. There is 
this curious result, that proceedings for enforcement come before 
police magistrates who have usually a tenure at the mere will of the 
Executive. When I say that the parties strongly desire that the 
Court of Conciliation should itself authoritatively enforce its own 





86 See article II, 32 Harv. L. REv. 189. 
#7 Waterside Workers v. Alexander, 25 Com. L. R. 434 (1918). 
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awards, I desire not to be understood as reflecting in the slightest 
way on the police magistrates. But I say that the more confidence 
the parties can feel as to the enforcement of awards (or agree- 
ments deemed to be awards), the more they will favour the settle- 
ment of their disputes by or through the Court, and the less will 
they heed those who incite to strikes. So strong is the preference 
for the Court, that the President is frequently asked by both sides 
to say what ought to be done when some difference arises, both 
sides agreeing to carry out his decision, whatever it may be.** Even 
where employers are not bound by the award, they sometimes ask 
the President’s ruling with regard thereto. The state wheat board 
of New South Wales had just secured a decision from the Full High 
Court to the effect that the Court of Conciliation had no power 
to bind the board, being a government agency, as to its operations; 
but as the board could not get waterside workers to offer themselves 
for work except under the conditions of the award, it asked the 
Court to decide a doubtful point. The President decided it, in 
order to aid the board.*® The Court has publicly stated that this 
power to enforce should be given, but the federal government has 
not stirred. 

Again: it has been held by the Full High Court that under section 
28 of the Act there can be no new dispute entertained by the Court 
of Conciliation during the specified period of an award, on a subject 
which has been dealt with in that award — even though quite new 
circumstances have arisen, though the actual claims in respect of the 
subject are different, and though there are parties to the new dis- 
pute who were not parties to the old dispute. Even if, since the 
award was made, the cost of living should have unexpectedly in- 
creased by too per cent and new claims made, the Court can give no 
relief; the employees must be left to the old way of seeking relief by 
strike. Moreover, when the court, after the expiration of an award 
is in a position to make a new award, it cannot make the new award 
apply to the whole time of the actual dispute —e. g., if increased 
rates be granted they must not apply to the time before the new 
award is actually made. Before this ruling was given, the Court 
was frequently able to get the men to offer for work, to continue the 





88 FE. g., 13 Com. Arb. 178, 194 (1919). 
89 Waterside Workers, 13 Com. Arb. 176 (1919). 
40 Gas, 27 Com. L. R. 72. 
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operations required by the country, by assuring them — generally 
with the consent of the employers — that the new rates would apply 
as from the beginning of the dispute. Such an assurance was a po- 
tent aid to continuity of operations; but it cannot now be given. 
The deputy-president as well as the President has called public 
attention to the crying need for an amendment of section 28; and 
the Full High Court has strongly recommended the Government 
and Parliament to give attention to the subject. But all the ap- 
peals are unavailing. 

Further: it is of the utmost importance that the expense inci- 
dental to proceedings before the Court should be reduced as far 
as possible. Those who favour “direct action,” the weapon of 
strike, are continually pointing to the expense of seeking relief 
through the Court. The main item of expense is that of bringing 
witnesses from long distances, and of keeping them until they have 
given their evidence. Lawyers are usually the scapegoat when 
people complain of expense; but, inasmuch as in the hearing of a 
dispute lawyers cannot appear except by unanimous consent, 
lawyers’ costs do not usually affect seriously the aggregate of ex- 
penditure. But much expense could be saved if a separate applica- 
tion to the High Court to decide as to jurisdiction were made 
unnecessary. In 1914, Parliament certainly did service to the objects 
of the Act by putting an end to the practice, previously so common, 
of parties fighting the union on the merits, and then, if dissatisfied, 
applying to the High Court for prohibition — usually on the ground 
that there was no “‘dispute extending beyond the limits of any one 
State.” By a new section, section 21AA, Parliament provided that 
the decision of a justice of the High Court, on an application 
separate from the arbitration, should be conclusive on the subject. 
But in place of allowing the President or deputy-president — both 
of whom are justices of the High Court — to decide this point of - 
jurisdiction when the case is called on for conciliation and arbitra 
tion, Parliament has required a separate application. Not only are 
there costs of lawyers on this application; but the mere expense of 
serving every respondent with the summons is formidable. An 
application has to be made for leave to substitute service by letter 
instead of personal service; and each letter has to be seut by post and 
registered. Where there are, as often there are, hundreds or thou- 
sands of respondents, the expense is very substantial. The President 
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has recommended an amendment of the Act; but nothing has been 
done. 

Then the judicial staff of the Court should undoubtedly be in- 
creased. At present, there is but one deputy-president; and the two 
justices are unable to overtake the increasing work. Industrial 
disputes will not brook ‘the law’s delay.” Claims for industrial 
relief are so live and urgent in these times of unrest that they cannot 
be postponed as Lord Eldon would postpone a decision involving 
the application of the Rule in Shelley’s case. It is encouraging to 
find the unions — and the employers — so eager for the Court’s 
assistance; but the assistance often comes too slowly. In New South 
Wales, the industrial Court of the state has three judges; in Queens- 
land there are two at least; yet this Court, which has all Australia 
within its jurisdiction, has only two — sometimes one. It may be 
doubtful whether the Act allows more than one deputy; if doubtful, 
the Act should be amended. The President has appealed for more 
assistance — but the appeal is apparently not heeded. 

The few defects which I have mentioned are defects which could 
be cured by parliamentary action, and Parliament, on such a sub- 
ject, has to be led by the government. The government, however, 
is either unable to understand the need for amendment or is unwill- 
ing to aid the Court in its efforts for the public good. I can find no 
other possible explanation. But an alteration of the Constitution 
would be necessary if we are to put the regulation of industrial 
matters on a thoroughly satisfactory basis. At present the state 
Parliaments have control of the whole subject of labour with the 
exception of disputes extending beyond one state; employers are 
often harassed by having two sets of laws, state and federal, as to 
labour; and in a big undertaking there are often a dozen or score of 
awards to be obeyed, each drawn up independently, not harmonized 
with the others. In the first session of the first federal Parliament a 
resolution was unanimously passed in both Houses in favour of 
entrusting the federal Parliament with the whole subject of labour; 
and, if I may judge the views of the Prime Minister from certain 
amendments of the Constitution which he submitted to the country, 
but which the country has rejected for political reasons, he sees 
clearly that this is the true goal. I feel free to say something’ on 
this subject because of an application which came before me 
officially under section 20 in a recent case as to the pastoralist 
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industry.“ Disputes relating to shearers and shedhands have always 
been recognized as being peculiarly fitted for this Australian Court, 
and have been settled in this Court hitherto. The men move from 
north to south, from state to state, from pastoral station to station, 
as the season advances. The work throughout is substantially the 
same. The Queensland industrial Court, however, has this year — 
in pursuance of its undoubted power — prescribed (amongst other 
things) 44 hours per week as the maximum number of hours for 
Queensland stations. In 1917 the Australian Court did not see 
fit to depart from the Australian standard of 48 hours. It is easy 
to conceive the friction which this conflict of the awards creates. 
A shearer passing over the invisible line of boundary from Queens- 
land into New South Wales will object to working 48 hours; and 
the shearers in New South Wales, Victoria, and South Australia 
will claim 44 hours as in Queensland. According to the newspapers, 
they are actually refusing to accept work except on the Queensland 
terms, as to hours and other conditions. Obviously, all the condi- 
tions of such labour should be subject to one final, co-ordinating 
Australian authority, such as would prevent invidious comparisons 
and unnecessary causes of discontent. In short, the conditions 
should be regulated on one system, though the system may allow 
suitable difference in detail. 

This view is not at all inconsistent with the suggestion made by 
some federal Ministers that there should be local tribunals for local 
disputes. But, as the Constitution stands, the federal Parliament 
cannot create such tribunals —the disputes would not extend 
beyond one state. It is quite true that for certain points of differ- 
ence local tribunals are the best — especially for such points of 
difference as boards of reference or shop committees might well 
deal with as above stated. At the same time, it has to be borne 
in mind that employees jealously watch any privileges which em- 
ployees in other localities or other undertakings enjoy, and which 
they do not enjoy themselves; and it is clear that such other local 
tribunals ought to be subject to Australian revision. This means 
co-ordination to be effected by the tribunal which is Australian in 
its scope. At present, the unions are only too apt to treat the state 
and federal courts as competing shops, and they resort to the shop 
which is likely to grant them the most. 





41 Pastoralists, 1920—not yet reported. 
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SPECIAL “TRIBUNALS” 


It is bad enough for the state and the federal Parliaments to be 
simultaneously dealing with the same subject of labour conditions; 
but there is “confusion worse confounded” when a government 
creates, or purports to create, novel special “tribunals.” The first 
instance, I think, was that of the coal miners; the facts are set out 
in article II, and I do not feel justified in repeating here the sad 
story. The community was deprived of the coal it wanted, and as 
the President refused to arbitrate unless the Prime Minister left 
him judicially free, the Prime Minister appointed a tribunal which 
granted the miners’ claims without evidence and without argument. 
The consequences of this yielding to strike, under the veil of a 
“tribunal,” have been, as I pointed out in article II, disastrous; 
and the coal miners are now threatening a general strike unless 
further demands which they make be conceded. 

Last year there was the seamen’s strike, which I have already 
described. A Minister sat in private conference, and granted to the 
strikers all the wages they claimed, and other things. In its incep- 
tion, this conference could not fairly be called a “tribunal;” for the 
government was, as before stated, the principal shipping employer 
in Australia; and an employer must always be free to confer with 
his employees or their union. But, as the Minister forced the other 
shipping employers to agree to the same terms as the government 
accepted, the conference became in effect a tribunal. The grave 
consequences of granting the concessions claimed without granting 
equivalent concessions to the men of other ratings who had not 
struck have already been stated. When the marine engineers 
struck, in order to get as good concessions as the seamen had got, 
the government then, and not till then, yielded along the whole 
line to nearly the full extent of the claims, but left it to a special 
tribunal, having an eminent soldier as chairman, to say how much 
of the balance of the claim should be granted. The tribunal sat; 
and the public have been informed that the members of the union 
are still discontented, as they did not get all that they asked. 

Then there was the case of the waterside workers’ “tribunal.” 
The Court had refused, in 1918, to restore to the members of the 
union a right to preference in employment, or to restore the old 
practice of engagement at the wharves.” The employers had 

# 12 Com. Arb. 277 (1918). 
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granted this preference in 1911 by agreement, but had duly termi- 
nated it in 1917 in consequence of the members having struck work 
in sympathy with New South Wales State Railway employees; 
and they also established bureaux for engagement, for the pro- 
tection of the men who offered for work during the strike. The 
Court, finding that the work of the country was being done under 
the new arrangements, refused to interfere with them. The Minis- 
ters appointed a gentleman under a royal commission to inquire 
into the bureau system in Melbourne: It turns out now that his 
report was unfavourable to the abolition of the system; but in the 
meantime, and without disclosing the report, the Ministers an- 
nounced that the bureau system was to be abolished. There is no 
pretence that this abolition was effected with the consent of the 
other shipowners. Then the Sydney members of the union pressed 
for a similar decision for Sydney; and the Prime Minister requested 
the shipowners to nominate representatives to sit on a “tribunal” 
which he had decided to create “with a view to effecting a settle- 
ment of matters in dispute on similar lines to those adopted in the 
case of Melbourne wharf workers.” Some of the shipowners have 


objected, well knowing how such a tribunal, created ad hoc, would 
be likely to act; and the proposal for such a tribunal has, up to the 


present time, miscarried. 

Next there is the Gas case, where the Melbourne gas employees 
struck work (as set out in the previous part of this article) in 
June, 1920. The Premier of Victoria was strongly pressed to create 
a special tribunal to decide as to the difference between what the 
Melbourne companies offered, and what the union claimed; but he 
has evidently seen the danger of allowing such “tribunals,” and has 
refused to tread the primrose way which gives present ease and 
manifold greater troubles hereafter. 

Apart from the unconstitutionality, the illegality, of such special 
tribunals (for the Crown, the Executive, has no power without an 
Act of Parliament to create novel tribunals), the practice of creat- 
ing (or purporting to create) them is most unwise, most disastrous 
in its effects on industry, and on continuity in industrial operations. 
A special tribunal is really a device whereby the government tries 
to ‘save its face” when yielding to a strike. The tribunal is ex- 
pected to grant the claims, just or unjust, so far as is necessary to 
induce the strikers to resume work. It secures present ease by 
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encouraging further and far greater trouble. As a child who finds 
that the more he cries the more he gets his way, will cry the more; 
so with men who strike. When Parliament provides a fair and even 
sympathetic tribunal to consider grievances, the government will 
not prevent but will actually induce stoppages, if it holds out the 
prospect of a second tribunal to supplement or supersede the 
decisions of the legitimate tribunal. If a government wanted to 
destroy the system of conciliation and arbitration, and to encourage 
unions to adopt the course of seeking remedies by holding up the 
community, it could not do-so more effectually than by this practice 
of special tribunals. The proper course is obviously to watch and 
correct any defects in the legitimate tribunal; to make access to it 
easy and speedy and cheap; to take away from the employees all 
inducement to strike, all excuse for striking; to satisfy public opinion 
that for every real grievance there is a remedy on lines of reason; and 
never to yield anything to force, to strike. 


THe Amounts INVOLVED 


It is evident that some people do not yet realize the importance 
of this great experiment, or the responsibility which rests on those 
who administer the Act, and, I must add, on those who interfere 
with its administration. It may be worth while to consider some 
figures. It appeared in the course of a case that in 1918 the inter- 
state ships alone (apart from the overseas ships and State coastal 
ships) paid to waterside workers about one million pounds sterling. 
The rates were then increased from 1s. 9d. to 2s. 3d. per hour; so it 
may fairly be inferred that the increase of 6d. per hour would cost 
the interstate shipowners £285,714 per annum more at least. In 
another case, that of the pastoralists in 1917, some newspaper 
alleged that the increases in rates prescribed by the award involved 
the transfer of four million pounds per annum from the pastoral- 
ists to the employees. This statement was not verified; no person 
stands sponsor for it; but it was repeated as if gospel truth from 
newspaper to newspaper, from mouth to mouth. “How shocking 
that any Court should have such power.” But the greater the 
amounts involved, the greater the necessity for giving to the Court 
all the assistance that it needs. The truth is that the Court trans- 
fers more money and affects directly more human lives than all the 
ordinary Courts of Australia taken together. 
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Assuming it to be established that the Court has greatly aided 
in securing the continuity of industrial operations in these troublous 
and critical times, that it has produced great improvements in the 
conditions of the workers, and that it has largely reduced to system 
and standardized the use of human life for industrial processes, 
the question yet remains, has the work of the Court any permanency 
for good? At this point, many generous, public-spirited theorists 
part company. Some of them have come to the conclusion that the 
remedy for all our industrial troubles lies in some socialistic scheme 
in which the whole wage system is to be abolished. Now I am far 
from deprecating idealism. There is no aspiration, no prayer, so 
ennobling as “Thy kingdom come.” But though we think we see 
our distant objective, though we look with longing for that which 
is great and complete, as there float to our eager senses the “‘mur- 
murs and scents of the infinite sea,’’ we cannot confine the course 
of human movement to the exact channel which we mark out for it. 
What is to be deprecated is the opposition of idealists to any channel 
towards the ocean that is not of their own selection. The water 
must and will take its own course. In industrial unrest there is 
much more than mere wages. If the wage system could be abolished 
to-morrow, everywhere, if it were just and possible for the workers 
to get “the whole product of labour,” there would still be need for 
regulation of the conditions under which human life — the most 
valuable thing in the world — is to. be safeguarded from deteriora- 
tion and degradation, is to get full opportunity for the full develop- 
ment of its powers. Where there are more wills than one, there must 
come collisions of will — and disputes; and even if the directors of 
industry were to be elected there still would be need for regulation. 
Regulation has come to stay. 


Henry Bournes Higgins. 


MELBOURNE, AUSTRALIA, July 31, 1920. 





Since I wrote this article, the policy of the government has been 
announced in Parliament. I have been left to the newspapers of July 
30th for information as to the policy. It is proposed in the bills (inter 
alia) to create special tribunals at the will of the government; and a 
minister may even refer to a tribunal a question whether something that 
a union has failed to obtain from the Court should be granted: 


O navis referent in mare e novi Fluctus . 


Nunc desiderium curaque non levis. 
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NOTICE IN EQUITY 


tice doctrine of notice as developed by the English courts of 

equity is simple, logical, and easily applied,! but in this coun- 
try no other equity topic of equal importance is involved in so 
great confusion. In the use of terms and in the analysis of the 
subject the American authorities are in hopeless conflict. For this 
confusion certain text writers are mainly responsible, and while 
in their discussions of the subject the judges have followed these 
authorities, there is little conflict in the actual decisions of the 
courts. From these decisions it is believed that the doctrine of 
notice in equity as actually applied by the American courts may be 
reduced to a simple and logical statement. 

Much of the confusion in the discussions of the subject has grown 
out of the failure to make some very simple distinctions, especially 
the distinction between notice in equity and notice in some other 
branches of the law. Notice is sometimes requisite to perfect a 
right, to fix or to prevent a liability, or to put in default the person 
to whom notice is given. Instances of such cases of notice are 
notice to a tenant to quit, notice to fix the liability of an indorser 





1 The English doctrine of notice in equity avoids all the artificial and confusing 
distinctions introduced by some of the American authorities. Notice, as affecting the 
bona fides of a purchaser is distinguished as express, implied, or imputed, all having 
the same effect as actual notice in American law. See JeEnxKs’ DicEst, §§ 1314-1317. 
According to this authority, “A purchaser has express notice, for the purpose of § 1314, 
of an equitable interest, if, at the time when value was given by him, he was in fact 
aware of the existence of such interest. He has implied (or constructive) notice of 
such interest, if he would have discovered its existence, had such inquiries and in- 
spections been made as ought reasonably to have been made by him. He has imputed 
notice of such interest, if, in the same transaction, such notice in fact came to the 
knowledge of his counsel, as such, or of his solicitor, or other agent, as such, or would 
have come to the knowledge of his solicitor, or other agent, as such, if such inquiries 
and inspections had been made as ought reasonably to have been made by the solicitor 
or other agent.” (§ 1316.) ‘The inquiries and inspections referred to in § 1316 in- 
clude: (i) an investigation of the property purchased, for the proper period, i. e., forty 
years prior to the date of the contract to purchase; (ii) an inspection of the land itself; 
(iii) an examination of the title deeds.” (§ 1317.) See, generally, Jones v. Smith, 
1 Hare 43 (1841); Espin v. Pemberton, 3 DeG. & J. 547 (1859); Ware v. Egmont, 4 DeG., 
M., & G. 460; (1854); Bailey v. Barnes, L. R. [1894] 1 Ch. 25. 
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of commercial paper, notice of loss to be given to an insurer, notice 
of the revocation of the authority of an agent, and the like. All 
these are governed by special rules not usually applicable to notice 
in equity. 

Notice in equity is of interest only in connection with the deter- 
mination of priorities or of the good faith of a party. In most cases 
the question of notice arises with reference to the right of a sub- 
sequent purchaser or creditor to assert his claim to property as 
against some earlier conflicting claim. This may, and usually does, 
involve the question of the good faith of such purchaser or credi- 
tor. This question may also arise in connection with sales and 
conveyances alleged to be fraudulent, in which the important point 
is whether the grantee acquired title with notice of the fraud. In 
all these cases notice is an essential factor in determining whether 
the party is a bona fide purchaser. So also in the case of an occu- 
pant of real estate, the question of his right to recover for im- 
provements made by him as against an adverse claimant, may turn 
upon whether or not such improvements were made with notice 
of the adverse claim. In view of the difference in function or effect 
between notice in equity and some other kinds of notice, discus- 
sions of the former should not be complicated by the consideration 
of special rules applicable only to the latter, but notice in equity 
should be dealt with as an independent proposition. 

The failure to make this distinction has given rise to the notion 
that there is something artificial or technical in the equitable doc- 
trine of notice, as in the case of other kinds of notice, a notion 
which has involved the doctrine in much inconsistency and con- 
fusion. Occasionally the courts have given countenance to this 
notion, but it is mainly the work of the text-writers. This is con- 
spicuously true of Mr. Pomeroy, whose discussion of notice is 
probably the most elaborate to be found in the books. He insists 
that “it should be most carefully borne in mind that the legal con- 
ception of ‘notice,’ as contained in the settled doctrines and rules 
of equity, is somewhat artificial and even technical.” ? The value 
of his discussion is seriously impaired by his approach to the sub- 
ject from this point of view. As a matter of fact, except in a few 
instances of constructive notice, there is nothing artificial or tech- 
nical about the equitable conception of notice. Questions of notice 





2 PomEROY, EQuity JURISPRUDENCE, § 592, p. 1104. 
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have been decided by courts of equity in accordance with the 
principles of plain common sense. Furthermore, any attempt to 
invest the equitable conception of notice with artificiality or tech- 
nicality is contrary to the fundamental spirit of equity, which 
looks at the substance rather than the form, and which, in the 
accomplishment of its ultimate purpose to do justice, brushes aside 
all matters of form or technicality except when controlled by 
statutory requirements. : 

In this spirit the courts have developed and administered the 
equitable doctrine of notice. In the words of a California judge, 


“The rules in respect to notice to purchasers of adverse titles or 
claims, other than such as is imparted by the records, are not founded 
upon any arbitrary provisions of law, but have their origin in the con- 
siderations of prudence and honesty which guide men in their ordinary 
business transactions.” 


In similar strain an English judge remarks: 4 


“The doctrine of constructive notice is based on good sense, and is 
designed to prevent frauds on owners of property; but the doctrine must 
_ not be carried to such an extent as to defeat honest purchasers; and 
although this limitation has some times been lost sight of, still the limita- 
tion is as important and as well known as the doctrine itself.” 


I purpose to submit in this paper a brief analysis of the equitable 
doctrine of notice differing materially from any presentation I have 
seen, but which I believe has the merit of simplicity and consis- 
tency, and which presents the actual doctrine of the courts as 
exhibited in the decisions made as distinguished from theoretical 
discussions of the subject. Every position taken in this paper is 
abundantly supported by direct judicial authority, both in actual 
decisions and in the language used by the courts, though in some 
particulars the overwhelming weight of authority as found in text- 
books and judicial dicta is opposed to the views here expressed. 
Any originality that may be found in this presentation lies in the 
analysis and arrangement of the subject and in the interpretation 
of the decisions; the specific propositions dealt with are elementary 
and even commonplace.’ I shall begin with a definition of notice. 

3 Rhodes, J., in Lawton v. Gordon, 37 Cal. 202, 206 (1869). 

4 Lord Cranworth in Ware v. Egmont, 4 DeG., M. & G. 460 (1854). 


5 I deem it unnecessary to cumber this paper with extended citation of authorities 
in support of elementary propositions. 
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Notice in equity is knowledge of a fact either actually possessed 
by a person or imputed to him by law. The foundation of notice 
is knowledge. It is because the subsequent purchaser knew of the 
prior unrecorded mortgage that he is held to take subject thereto, 
and the grantee in a fraudulent conveyance is required to surrender 
the property to the defrauded creditor because he knew of the 
fraud. The term knowledge is here used in its ordinary sense, and 
means actual knowledge. By actual knowledge is meant in equity, 
as in ordinary use, not absolute certainty, but such a belief in the 
existence of the fact in question as a reasonably prudent man would 
act upon in the ordinary affairs of life. Nor does it mean com- 
plete knowledge; it is not necessary that a subsequent purchaser 
or encumbrancer of property should know all the details of a prior 
adverse title, claim, or right, in order that he take subject thereto; 
it is enough that he knows that such title, claim, or right exists. 
With such knowledge he takes subject to whatever the rights of 
the adverse claimant may be in fact. 

Discussions of notice in equity would be greatly simplified if 
the true nature of such notice as consisting simply of knowledge of 
the conflicting claim were always kept in mind. Except for a few 
cases:of so-called constructive notice, the term “knowledge” might 
be substituted for ‘‘notice’”’ as being precisely synonymous there- 
with, and judges in fact frequently use the two terms interchange- 
ably. 

Notice is of two kinds, actual and constructive. In general, 
notice consisting of actual knowledge is actual notice, and notice 
imputed by law is constructive notice. The recognition of two 
kinds of notice, actual and constructive, while necessary, is to some 
extent confusing. Notice as a purely equitable concept is pri- 
marily actual notice, the few cases of so-called constructive notice 
being special cases based upon independent and peculiar grounds. 
It would be conducive to clearness to omit them entirely from the 





6 The actual notice required by the statutes is not certain knowledge, but such in- 
formation as men usually act upon in the ordinary affairs of life. Curtis ». Mundy, 
3 Metc. (Mass.) 405 (1841); Vaughn v. Tracy, 22 Mo. 415 (1856). 

The words “actual notice” do not always mean in law what in metaphysical strict- 
ness they import. They more often mean knowledge of facts and circumstances suffi- 
ciently pertinent in character to enable reasonably cautious and prudent persons to 
investigate and ascertain as to the ultimate facts. Pope v. Nichols, 61 Kan. 230, 59 
Pac. 257 (1899). 
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discussion of notice in general and treat them separately as special 
cases. The force of this suggestion will appear when we consider 
the cases of constructive notice. 

The identity of notice and knowledge is denied by leading text- 
writers, notably Mr. Pomeroy. Thus, after asserting the artificial 
and technical character of the legal conception of notice, he says: 7 


“Tn this purely artificial sense, notice is by no means synonymous with 
knowledge; although the effects produced by it are undoubtedly the same 
which would result from actual knowledge. (Italics his.] In other words, 
while the doctrines of equity on the subject do not assume that notice is 
knowledge, nor even that it is necessarily followed by knowledge, they 
still often impute to it the very same consequences which would flow 
from actual knowledge acquired by the party. As the notice spoken of 
by the rules is not knowledge, there may be notice without knowledge, 
and knowledge without notice. 


The same distinction is made, though less pointedly, by Mr. 
Bispham, who says: ® 


“Notice, then, in its technical sense, is the legal cognizance of a fact. 
It differs from knowledge, for knowledge may exist without notice, and 
there may be notice without any actual knowledge. Thus a court, in 
the consideration of a cause, may be bound to take judicial notice of 
facts of which no actual proof whatever exists; and, on the other hand, 
a judge or jury may be compelled to disregard known facts, because 
although proved to exist, they cannot be judicially recognized in the 
determination of the particular issue. So, also, there may be no tech- 
nical notice of a right or title, although knowledge of the right or title 
may exist; and again, there may be notice of another’s right although 
there is no knowledge whatever that any such right is claimed.” 


It is plain that both these distinguished authors are speaking of 
notice in a general sense. Their statements are not all true of 
notice in equity. Mr. Bispham, for example, refers to the doctrine 
of judicial notice in the law of evidence. That there may be notice 
in equity without actual knowledge is true, as in the case of con- 
structive notice (which, however, is only to a limited extent notice 
in equity), but it is not true in equity that there may be actual 
knowledge without actual notice. In the law of negotiable instru- 
ments there may be knowledge without notice. Notice of dishonor 





7 Pomeroy, § 592, p. T104. 
8 BIsPHAM, PRINCIPLES OF Equity, § 263. 
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to bind an indorser must be given by the right party and in proper 
form or the indorser will not be bound, although he may have 
actual knowledge that the note was dishonored. In such case 
actual knowledge is not notice. Text-writers who assert that there 
may be knowledge without notice in equity have evidently been 
unconsciously influenced by the rules governing notice in the law 
of negotiable instruments and similar cases. Certainly no equity 
judge would hold that a purchaser of land with actual knowledge 
of a prior outstanding title is in any case a purchaser without 
notice. Knowledge is always notice in equity, that is, actual 
knowledge is actual notice. 

But is actual notice always actual knowledge? May there not 
be actual notice without actual knowledge? It must be admitted 
that the overwhelming weight of authority as found in text-books 
and judicial opinions is that there may be. Innumerable state- 
ments may be found to this effect. In some of the cases, however, 
in which the court so declares there was in fact actual knowledge. 
Such cases are therefore authority only for the proposition that 
actual knowledge is actual notice as held by the court. In some 
other cases the declaration has reference merely to the character 
of the evidence by which actual notice may be proved; it being 
held that actual notice need not be proved with absolute certainty 
but may be inferred from circumstantial evidence. But after all 
allowances are made, it remains true that in very many cases it 
has been held, and rightly held, that a subsequent purchaser may 
be dealt with as if he were in legal contemplation a purchaser with 
actual notice although it may be proved that he had no knowledge 
of the prior claim. It will be seen, however, that these decisions 
do not necessarily conflict with the position that actual notice and 
actual knowledge are in equity synonymous terms. Upon this 
basis, for the present at least, we may define actual notice as 
follows: 

Actual notice in equity is actual knowledge of the prior con- 
flicting interest, claim, or right. It is immaterial how, when, or 
from whom the party charged with notice acquired his knowledge; ° 
it is enough that at the time of acquiring his own interest he knew 
of the existence of the prior claim. In this connection it should 
be borne in mind that in some other branches of the law the giving 


® Lawton v. Gordon, 37 Cal. 202 (1869); Butcher v. Yocum, 61 Pa. St. 168 (1869). 
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of the proper notice is often the material thing, and especially is it 
important that the notice should come from the proper source; in 
equity it is the fact that the party has notice when he acquires his 
title that is material. 

Mr. Pomeroy completely misses this point and deals with notice 
in equity, as a technical conception, as being of the same general 
nature as notice in the law of negotiable instruments. Thus he 
says:° “Actual notice is information concerning the fact, — as, 
for example, concerning the prior interest, claim, or right, — 
directly and personally. communicated to the party.”” Throughout 
his discussion he distinguishes between information and knowledge, 
a distinction not made by the courts. Writing of technical actual 
notice he says: ™ 


“Where an actual notice is relied upon, in order to be binding it must 
come from some person interested in the property to be affected by it; 
and it is said that it must be given and received in the course of the very 
transaction itself concerning the property in which the parties are then 
engaged. As a necessary consequence, no mere vague reports from 
strangers, nor mere general statements by individuals not interested in 
the property, that some other person claims a prior right or title, will 
amount to an actual notice so as to bind the conscience of the party; nor 
will he be bound by a notice given in some previous and distinct transac- 
tion, which he might have forgotten.” 


From this language it seems clear that Mr. Pomeroy was influ- 
enced by the conception of notice as a means of perfecting a right 
or of putting a person in default.” His use of the article before the 
term is one indication of this. He writes of “an actual notice,” 
and “‘a notice,” and defines actual notice as information “directly 
and personally communicated to the party.” All this is inappro- 
priate to notice in equity. After carefully defining and explaining 
the technical conception of actual notice in equity, he goes on to 
explain that the effect of actual] knowledge, however and from 
whomsoever acquired, is usually precisely the same as that of 
actual notice, “actual notice” being treated ‘“‘as a representative 





10 Pomeroy, § 595. 

1 Tbid., § 602. 

2 Mr. Pomeroy expressly recognizes this distinction in § 603, without, however, 
perceiving the impropriety of treating notice in equity as if it were subject to the 
technical rules applicable to some other kinds of notice. 
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of or substitute for actual knowledge,”’ and “‘therefore in its essen- 
tial nature inferior to knowledge.” Further, actual knowledge ‘“‘is 
often a most essential element in making out a fraudulent intent, 
where a mere technical notice would not be sufficient.” * It is 
submitted that the distinction made by Mr. Pomeroy, which ap- 
pears not to be recognized by the courts, is of no practical value 
and tends to confuse the subject. 

The existence of actual notice is purely a question of fact, and 
like any other fact, notice may be proved either (1) directly, by 
evidence bringing the fact of knowledge of the prior claim home to 
the party, or (2) indirectly, that is, by circumstantial evidence. 
Notice directly proved is sometimes called express actual notice, 
and notice indirectly proved has been called implied actual notice, 
though these terms are neither very useful nor very appropriate. 

Proof of actual notice by direct evidence calls for no special 
comment. Proof by indirect evidence is effected by proof of facts 
from which actual knowledge of the outstanding claim may be 
inferred. The indirect evidence may come under one or the other 
of three heads. (1) The fact of notice may be established by proof 
of circumstances showing that the party had the opportunity of 
learning of the outstanding claim, and from this it may be inferred 
that he learned of it.“ (2) There may be circumstances of general 
notoriety pointing to the existence of the prior claim, and of these 
circumstances the party may be presumed to be cognizant." (3) It 
may be proved that the party knew of facts or circumstances suff- 
cient to put a reasonable man upon inquiry as to whether there 
was not some prior adverse claim to the property, which facts or 
circumstances, if investigated, woulda probably have led to actual 
knowledge of the prior claim. 

Notice based upon knowledge of facts or circumstances putting 
one upon inquiry is one of the most familiar and important in- 
stances of notice.“ Upon proof of such knowledge four possible 





3 PoMEROY, § 603, p. 1130. 

4 Such as close relationship, personal intimacy, or business connections between 
the subsequent purchaser and the holder of the adverse claim. See PomERoy, § 600. 

18 For example, the dedication of a street, the laying out of a town, etc. See Rowan 
v. Portland, 8 B. Mon. (Ky.) 232 (1847); Carter v. Portland, 4 Ore. 339 (1873). 

16 As to actual notice arising from facts putting one upon inquiry, see Clarke v. 
Ingram, 107 Ga. 565, 33 S. E. 802 (1899); Field v. Campbell, 36 Ind. App. 549, 67 
N. E. 1040 (1903); Phillips v. Reitz, 16 Kan. 396 (1876); Charles v. Whitt, 218 S. W. 
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cases may arise: (1) The evidence may show further that the party 
made the inquiry called for in the circumstances and actually 
learned of the prior claim. In such case he has actual knowledge 
and hence actual notice, and this case is brought under the head of 
actual notice directly proved. (2) It may be shown that the 
party made the proper inquiry and nevertheless failed to obtain 
knowledge of the prior claim.!” Such failure may result from the 
party’s receiving some other satisfactory explanation of the facts 
suggesting the existence of an adverse claim, or from the insuffi- 
ciency or untruth of the replies made by the adverse claimant upon 
inquiry, or from other cause. In any case where after due inquiry 
the party fails to learn of the prior claim, he cannot be charged 
with notice. (3) The party may have made no inquiry or an in- 
sufficient inquiry, and so in fact failed to learn of the adverse 
claim. (4) The evidence may prove only that the party knew of 
the facts or circumstances putting one upon inquiry, there being 
no evidence as to whether he made inquiry or not. These last 
two cases are the troublesome ones and call for special examination. 

The case where there has been no inquiry, or an insufficient in- 
quiry, is a very common one and has often been considered by the 
courts. In such case the party, of course, does not acquire knowl- 
edge of the prior claim, and if actual knowledge is literally required 
to constitute actual notice, the party has no actual notice. With- 
out exception, so far as the writer knows, all the authorities hold 
that the subsequent: purchaser in such case takes subject to the 
prior claim, but they do not agree as to the precise ground upon 
which it is so held. Usually the party is deemed.to be a purchaser 
with notice, but not infrequently the decision of the court is based 
in part at least upon the purchaser’s want of good faith in not 
making the inquiry called for in the circumstances.'® 





(Ky.) 994 (1920); Connecticut Mut. Ins. Co. ». Smith, 117 Mo. 261, 22 S. W. 623 
(1893); Morrison v. Juden, 145 Mo. 282, 46 S. W. 994 (1898); Levins v. W. O. Peeples 
Grocery Co., 38 S. W. (Tenn.) 733 (1896). 

For exceptionally fine opinions on this subject, see Knapp ». Bailey, 79 Me. 195, 
9 Atl. 122 (1887); Drey v. Doyle, 99 Mo. 459, 12 S. W. 287 (1889); Williamson ». Brown, 
15 N. Y. 354 (1857); Pringle v. Dunn, 37 Wis. 449 (1875); Brinkman ». Jones, 44 Wis. 
498 (1878). 

17 Jones v. Smith, 1 Hare 43 (1841); Espin v. Pemberton, 3 DeG. & J. 547 (1859); 
Williamson v. Brown, 15 N. Y. 354 (1857); Kelly v. Fairmount Land Co., 97 Va. 227, 
33 S. E. 598 (1899). 

18 Wilson v. Miller, 16 Iowa 111 (1864); Knapp ». Bailey, 79 Me. 195, 9 Atl. 
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The purchaser may fail to make the proper inquiries either wil- 
fully, as where, being afraid that he might find something the 
matter with the title, he abstains from making inquiry in order 
that he may avoid notice, or his failure may be due to negligence. 
In either case the effect is the same. He is not a bona fide purchaser 
without notice. That he is not a purchaser in good faith is clear, 
and this of itself is enough to postpone his rights to those of the 
prior claimant. Knowing of facts suggesting the existence of a 
prior adverse claim, he is charged with the duty of making the 
proper inquiry. This duty, however, he owes not to the prior 
claimant but to himself. If he wishes to claim as a bona fide pur- 
chaser he must act in good faith; he must make the proper inquiry 
or take the consequences. = 

The prevailing view, however, is that in such case the purchaser 
should be deemed a purchaser with notice. Where, as is usually the 
case, actual and constructive notice have the same effect, it is im- 
material whether the notice with which he is charged be classed as 
actual or constructive; but where it is necessary to prove actual 
notice in order to postpone the subsequent purchaser, it will not 
suffice to call this constructive notice. If notice is relied upon by 
the prior claimant, it must be actual notice. Otherwise the sub- 
sequent purchaser might avoid the burden of a prior claim of the 
existence of which he has some evidence by omitting to make the 
proper inquiries, thus profiting by his own wrong. Usually the 
courts call this constructive notice, meaning a notice which is not 
actual knowledge but which is imputed by law. This is reasonable 
and is accurate enough where proof of actual notice is not required. 
But to meet the full requirements of the situation the notice should 
be called actual or notice should be eliminated entirely and the 
prior claimant should rely upon the purchaser’s want of good faith, 
or invoke the doctrine of estoppel. 

Mr. Pomeroy calls this actual notice. He says: *° If “it appears 





122 (1887); Pringle ». Dunn, 37 Wis. 449 (1875); Brinkman v. Jones, 44 Wis. 498 
(1878). 

In Knapp ». Bailey, supra, p. 203, the court said: “It amounts substantially to 
this, that actual notice may be proved by direct evidence, or it may be inferred, or 
implied, (that is, proved) as a fact from indirect evidence — by circumstantial evi- 
dence. A man may have notice or its legal equivalent. He may be so situated as to 
be estopped to deny that he had actual notice.” 

19 See Bailey v. Barnes, L. R. [1894] 1 Ch. 25, 35. 20 PoMEROY, § 597. 
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that the party has knowledge or information of such facts sufficient 
to put a prudent man upon inquiry, and that he wholly neglects 
to make any inquiry, or having begun it fails to prosecute it in a 
reasonable manner, then also the inference of actual notice is neces- 
sary and absolute.” This, of course, would be actual notice with- 
out actual knowledge. In England, where the distinction between 
actual and constructive notice is ordinarily, immaterial, the notice 
in this case is usually called constructive or implied notice. So far 
as the writer knows there is no American case in which under a 
statute requiring actual notice a purchaser who has failed to make 
the proper inquiry is held to be a purchaser without notice. This 
means, of course, that there may be actual notice within the mean- 
ing of such a statute without actual knowledge, provided notice is 
relied upon as postponing the rights of the subsequent purchaser. 

But in the present case, while the purchaser did not have actual 
knowledge of the prior claim, it was his own fault that he did 
not have such knowledge. He had the means of obtaining knowl- 
edge, and, in the words of Mr. Justice Strong,” “‘means of knowl- 
edge, with the duty of using them, are, in equity, equivalent to 
knowledge itself.” Or as an English judge puts it:* ‘A person 
who ought, according to the rule of courts of equity, either per- 
sonally or by his agent to have known a fact is treated in equity 
as if he actually knew it.” He adds, however, “and he cannot 
escape the consequences of this constructive notice by employing a 
dishonest solicitor,” thus terming the notice constructive notice, 
which, however, in the case before him served as well:as actual 
notice. It will be observed that the means of knowledge are in 
equity equivalent not to notice but to knowledge, and the party is 
held to have actual notice because he has the legal equivalent of 
knowledge. But it is a serious mistake to call this constructive 
notice, which, under statutes requiring actual notice, will not 
suffice unless the term “constructive” is here used to denote 
a special kind of actual notice, which, of course, introduces 
confusion.” 





"1 Cordova v. Hood, 17 Wall. (U. S.) 1, 8 (1872). 

[Notice] is actual when the purchaser either knows of the existence of the adverse 
claim or title, or is conscious of the means of knowing, although he may not use them.” 
Speck v. Riggin, 40 Mo. 405 (1867). 

% Joyce, J., in Berwick v. Price, L. R. [1905] 1 Ch. 632. 

% In Kirkham v. Moore, 30 Ind. App. 549, 65 N. E. 1042 (1903), decided under a 
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In the opinion of the writer it would be better not to call this 
a case of notice at all, but, for the purpose of postponing the subse- 
quent purchaser, to rely upon the principle of estoppel or the 
purchaser’s want of good faith. Since it was his own fault that 
the purchaser did not have actual notice, he is estopped to set up 
the want of such notice. This satisfies the requirements of the 
case and avoids the practical difficulty resulting from the adoption 
of a technical definition of actual notice as distinct from actual 
knowledge, or from a special use of the term “‘constructive”’ to 
denote a variety of actual notice. However, as the principal thing 
is to get rid of this improper use of the term “constructive,” it is 
not necessary to insist upon the complete identification of actual 
notice and knowledge, and we niay frame our definition somewhat 
differently as follows: Actual notice in equity of a prior interest, 
claim, or right is actual knowledge thereof, either in fact possessed 
by the party to be charged or by his agent, or which but for the 
fault of such party or agent might have been so possessed. 

The fourth case of notice based upon knowledge of facts or cir- 
cumstances putting one upon inquiry is less complicated. Where 
it is shown only that the party knew of such facts and circumstances, 
and there is no evidence as to whether or not any inquiry was 
made, it will be found as a matter of fact that the party had actual 
knowledge, and hence actual notice, of the prior claim. Upon 
proof of knowledge of facts putting one upon inquiry, it will be 
inferred that the subsequent purchaser did what any reasonably 
prudent man would have done in the circumstances and made the 
proper inquiry, and thus actually learned of the prior claim. In 
the absence of evidence to the contrary, this is the legitimate and 
natural inference of fact. The purchaser either made the inquiry 
or he did not; if he made it, presumably he obtained actual knowl- 
edge of the prior claim; if he did not make it, he is not a purchaser 





statute requiring actual notice, the proposition that knowledge and actual notice are 
synonymous was expressly denied. In this case the prior claimant was in open, visible, 
and exclusive possession of the land in question, and it was held that the notice con- 
veyed by such possession was sufficient to satisfy the statutory requirement, the court 
remarking: “It can make little difference whether the notice thus given is denominated 
‘constructive,’ or ‘implied’; it is none the less effectual.” The precise terms of a 
statute seem unimportant when so loosely dealt with. In this case the possession was 
held sufficient to put the purchaser upon an inquiry, which, if made, would have led 
to actual knowledge of the prior claim. 
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in good faith and is estopped to set up the want of actual notice. 
Under either alternative he loses. This was well put in a leading 
case as follows: * 

“The true doctrine on this subject is, that where a purchaser has 
knowledge of any fact, sufficient to put him on inquiry as to the exis- 
tence of some right or title in conflict with that he is about to purchase, 
he is presumed either to have made the inquiry, and ascertained the 
extent of such prior right, or to have been guilty of a degree of negli- 
gence equally fatal to his claim, to be considered as a bona fide purchaser. 
This presumption, however, is a mere inference of fact, and may be re- 
pelled by proof that the purchaser failed to discover the prior right, 
notwithstanding the exercise of proper diligence on his part.” 


This doctrine was well stated also by the Missouri court in a 
case arising under a registration statute providing that, ““No such 
instrument in writing shall be valid except between the parties 
thereto, and such as have actual notice thereof, until the same shall 
be deposited with the recorder for record.” The court said: * 


“The actual notice required by the statute is used in contra-distinc- 
tion to the constructive notice given by a record. It does not mean that 
there must necessarily be direct and positive evidence that the subse- 
quent purchaser actually knew of the existence of the deed. Any proper 
evidence tending to show it — facts and circumstances coming to his 
knowledge that would put a man of ordinary circumspection upon in- 
quiry — should go to the jury as evidence of such notice. The second 
sale by one who has already conveyed the property is necessarily fraudu- 
lent; and if it appears in evidence that the purchaser knows that the 
holder of the unrecorded deed is in possession of the property as owner, 
or that he is informed that such holder has bought the property, the 
jury has a right to infer full knowledge or voluntary ignorance; and if he 
buy with such knowledge, or such means of knowledge, he becomes a 
party to the fraud, and will not be permitted to take advantage of it. 
[Authorities.] Proof of actual knowledge of the existence of the former 
deed has never been held to be necessary; but the jury has the right to 
infer such knowledge from facts that would naturally suggest it; and 
from which the actual relation of the prior purchaser of the land might be 
reasonably inferred.” 

It is in connection with the distinction between actual and con- 





% Per Selden, J., in Williamson v. Brown, 15 N. Y. 354, 362 (1857). 
25 Per Bliss, J., in Maupin v. Emmons, 47 Mo. 304 (1871). See also Drey v. Doyle, 
99 Mo. 459, 12 S. W. 287 (1889). 
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structive notice that most of the confusion in discussions of notice 
is found. As already stated, notice in equity is primarily and 
usually actual notice, and consists of actual knowledge either in 
fact possessed by the party or his agent, or which but for the fault 
of himself or of his agent he might have possessed. In English law, 
except notice by registration and by lis pendens, no other kind of 
notice is recognized in equity. The term “‘constructive notice” is 
frequently applied to the notice with which one is charged who did 
not in fact personally know of the prior claim, but who had the 
means of obtaining knowledge which he failed to use, or who acted 
through an agent who had such knowledge. This kind of notice is 
also called “imputed” or “implied” notice, these terms being 
used as synonymous with “constructive.” But in all these cases 
notice in English law is based upon actual knowledge or its legal 
equivalent. Where it was the subsequent purchaser’s own fault 
that he did not have actual knowledge, he is not a bona fide pur- 
chaser without notice. In such case it is perhaps more logical to 
treat him as a purchaser in bad faith rather than a purchaser with 
notice, but the same result will, of course, be reached in either 
case,—he will take subject to the prior claim. 

For practical purposes usually no harm is done by treating a 
purchaser whose want of knowledge of the prior claim is due to his 
own fault as a purchaser with constructive notice, as is customary, 
but this will not suffice under statutes or conditions making actual 
notice necessary. It is only where the effect of actual and construc- 
tive notice is the same that the distinction between the two kinds 
becomes unimportant. Since actual and constructive notice usually 
have the same effect in postponing the rights of the subsequent claim- 
ant, it is not surprising that the courts are not careful to distin- 
guish precisely between the two kinds of notice, and often use the 
terms actual notice and constructive notice almost interchangeably 
with resulting confusion in terminology. But wherever the effect 
of actual notice, in the sense of actual knowledge, and constructive 
notice, meaning technical notice irrespective of actual knowledge, 
is not the same, it becomes important to distinguish with precision 
between actual and technical notice. The distinction, as suggested, 
is between knowledge and a technical notice not based on knowl- 
edge. 

The distinction is necessary in two general classes of cases: 
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(1) where it is necessary to fix upon a party a charge of bad faith. 
In such case the notice of the prior claim must be such as to affect 
the conscience of the party; a mere technical or constructive notice 
will not suffice. The party must have actually known of the prior 
conflicting claim when he acquired his own interest, or he must have 
had the means of knowledge. Cases of this sort arise where the 
grantee in a fraudulent conveyance knew or could have known of 
the fraud on creditors, or where an occupant of real property 
makes improvements on the property with actual or potential 
knowledge that another claims the property. So also under a 
statute making unrecorded interests void as to subsequent pur- 
chasers and encumbrancers, without excepting subsequent claim- 
ants with notice, a subsequent purchaser who purchases with 
actual notice of a prior unrecorded claim, takes subject thereto 
on the ground that he purchased in bad faith. (2) Proof of actual 
notice is also necessary under statutes providing that unrecorded 
interests are void except as against subsequent purchasers, etc., 
“with actual notice.” These statutes are fairly common in the 
United States. Under these, and similar statutes expressly pro- 
viding for actual notice, it is essential to distinguish accurately 
between actual and constructive notice. 

Actual notice has already been defined as actual knowledge or 
its legal (and moral) equivalent; and, as already stated, con- 
structive notice is not a sub-division of notice equal in dignity to 
actual notice. With the exception of notice imparted by registra- 
tion, which is statutory and not a creature of equity, the few 
special cases of notice falling under the head of constructive notice 
are comparatively unimportant. All of these may be included 
under the following definition: 

Constructive notice is notice imputed by law without any refer- 
ence to whether the party charged therewith had or might have had 
actual knowledge or not. It is based upon the assumption that 
the party did not have actual knowledge of the prior claim, — 
with such knowledge he would have actual notice. Constructive 
notice is a legal inference from established facts, and the inference 
is, or should be, always conclusive. In each of the several instances 
of constructive notice a subsequent purchaser or encumbrancer, 
for reasons of public policy, is charged by law with knowledge of a 
prior conflicting claim, and proof that the party did not have 
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such knowledge, or could not have had it, will not prevent him 
from being a party with constructive notice. A simple illustra- 
tion is afforded by the recording acts. Upon proof that a mortgage 
was recorded it is conclusively inferred as a matter of law that all 
subsequent purchasers of the property have knowledge of the 
terms of such mortgage, although as a matter of fact the record 
may have been at‘once destroyed by fire so that actual knowledge 
thereof was unobtainable by an examination of the record. 

The recognized instances of constructive notice are connected 
with each other by no common principle, but each rests upon its 
own peculiar foundation. Upon examination it will be found that 
practically all the instances of constructive notice are either statu- 
tory or are as much legal as equitable, and are therefore not strictly 
cases of notice in equity. It may be added that, with the excep- 
tion of notice by registration, constructive notice is looked upon 
with disfavor by courts and legislatures. Courts of equity in 
modern times have refused to extend the doctrine of constructive 
notice, and two conspicuous instances of such notice, notice by 
possession and notice by lis pendens, have in some states been 
abolished by statute. : 

The several species of constructive notice which have been 
recognized by the authorities are as follows: (1) notice based upon 
actual knowledge of facts or circumstances putting one upon in- 
quiry; (2) notice by possession of real estate; (3) notice by recitals 
or references in instruments constituting chain of title; (4) notice 
by lis pendens; (5) notice by registration, including registration of 
memoranda of lis pendens and of judgments; (6) notice to agent. 

1. Notice based upon knowledge of facts or circumstances put- 
ting one upon inquiry has already been considered as a species of 
actual notice. Such it undoubtedly is where it is shown that the 
party made the inquiry and obtained actual knowledge of the prior 
claim. Where, however, there is no evidence as to whether or not 
the purchaser made any inquiry, or where it is shown that he 
fraudulently’ or negligently failed to make proper inquiry, many 
courts have held or declared that the purchaser is charged with 
constructive notice. 

In the case where there is no evidence as to whether or not an 
inquiry was made, it seems to the writer to be most natural and 
reasonable to infer actual notice. This will probably in the great 





NOTICE IN EQUITY 153 


majority of cases be in accordance with the fact. Probably most 
of the decisions and judicial dicta are to the effect that in this case ~ 
actual notice is to be inferred. Mr. Pomeroy considers the notice 
actual or constructive according to the character of the facts put- 
ting the party upon inquiry. If they do not directly tend to show 
that information of the prior conflicting claim was personally 
brought home to the consciousness of the party affected, the notice 
is constructive, the court as a presumption of law inferring con- 
structive notice; but if the facts do directly tend to show such in- 
formation, the notice is actual, the jury or other tribunal argumenta- 
tively inferring actual notice as a conclusion of fact.% This dis- 
tinction, which Mr. Pomeroy calls “plain and natural” seems to 
the writer impossible to apply in practice, for how is one to know 
when a fact tends directly to show that information was brought 
home to the party and when it does not so tend? The illustrations 
given by Mr. Pomeroy throw little light on this question.”” It 
may be added that the confusion in the discussion of this species 
of notice is increased by regarding it sometimes as conclusive and 
sometimes as rebuttable constructive notice.” 

Where it is shown that the subsequent purchaser fraudulently 
or negligently failed to make proper inquiry, there is more ground 
for saying that he has constructive notice. The law deals with him 
as if he actually had the knowledge which he would have obtained 
by inquiry, thus in effect imputing to him knowledge. But for the 
necessity of actual notice under some of the statutes, no harm 
would come from calling this constructive notice, or either con- 





26 PomMEROY, § 596. 

27 In a note to § 596 Mr. Pomeroy enumerates as illustrating the distinction made 
in his text the familiar cases of constructive notice, namely, notice by possession and 
by recitals in title deeds, notice to agent, and notice by registration. In § 600 certain 
cases are cited as illustrating actual notice, and in § 611 the same cases are cited as 
illustrating constructive notice. In other words, certain facts directly tend to show 
that information was brought home to the party so as to charge him with actual 
notice, and the same facts do not directly so tend and hence constitute constructive 
notice. In § 610 the author says: “Whatever may be the language of judicial dicta, 
it is settled beyond a doubt that in one case the actual notice is argumentatively in- 
ferred as a conclusion of fact, by the jury or other tribunal, from the circumstances 
which put the party upon an inquiry; and in the other case the constructive notice is 
inferred by the court as a presumption or conclusion of law from the same kind of cir- 
cumstances, in the absence of contrary evidence.” The author’s whole discussion of 
his “plain and natural” distinction is most difficult to follow. 

28 See Pomeroy, §§ 606-608. 
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structive notice or imputed notice as is done in England. But as 
already pointed out, it seems better to hold that the purchaser has 
no notice but is estopped to set up the want of actual notice. He 
is not a purchaser in good faith. While calling this constructive 
notice, the courts give it the effect of actual notice. : 

In some states statutes defining notice class notice based upon 
facts putting one upon inquiry as constructive notice, but these 
statutes appear to have amounted to little in clearing up the 
subject.” ? 

2. That the visible and notorious possession of real property 
constitutes notice to all the world of the rights of the occupant is 
well settled, and such notice is usually called constructive. This 
is undoubtedly the proper classification where the subsequent pur- 
chaser, without fault on his part, was ignorant of the fact of pos- 
session. In such case notice of all facts that might naturally have 
been learned by inquiry had the fact of possession been known, is 
imputed by law to the subsequent purchaser. Naturally very few 
such cases can be found. In practically every case a prospective 
purchaser knows or could easily find out who is in possession of 
the property. At all events he must assume that someone is in 
possession, and he ought to find out who that person is if he does 
not know. Otherwise he should bear the consequences should 
it happen that a stranger is in possession under a claim of right. 
Possession of land by a stranger is a most impressive fact putting 
one upon inquiry, and where the fact of possession is known, the 
case becomes the common one already considered of notice based 
upon such facts.* 





29 For example, the Oklahoma statute provides: 

“Sec. 10. Notice is either actual or constructive. 

“Sec. 11. Actual notice consists in express information of a fact. 

“Sec. 12., Constructive notice is notice imputed by the law to a person not having 
actual notice. 

“Sec. 13. Every person who has actual notice of circumstances sufficient to put a 
prudent man upon inquiry as to a particular fact, and who omits to make such inquiry 
with reasonable diligence, is deemed to have constructive notice of the fact itself.” 
(Wilson’s Rev. & Ann., 1903, §§ 2788, 2789, 2790, 2791, sub-secs. 10-13.) As to the 
construction of Section 13, see Cooper v. Flesner, 24 Okl. 47, 103 Pac. 1016 (1909). 
According to the court in this case, the term “constructive notice” in this settion means 
“implied actual notice.” It is not clear how the situation is improved by a statute 
of this sort. As to a similar statute in California, see Prouty v. Devin, 118 Cal. 258, 
50 Pac. 380 (1897). 

30 On possession as notice, see Holmes v. Powell, 8 DeG., M., & G. 572 (1856); 
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But.in rare cases the subsequent purchaser may, without fault, 

be ignorant of the fact of possession. Such a case might arise, for 
example, where the property is a hotel or large rooming-house and 
the owner under an unrecorded deed occupies one or more rooms," 
or where pending the purchase of land there is a sudden change of 
possession. In such a case a purchaser might be excusable for 
not learning of the possession. Nevertheless he would be charged 
with constructive notice of the occupant’s rights. This is a harsh 
doctrine and has been abolished in some states by statute. 
_ 3. The rule that a purchaser of real property is chargeable with 
notice of every matter affecting the estate which appears by re- 
cital, reference, or otherwise upon the face of every instrument in 
his chain of title, is well established and this is a true case of con- 
structive notice. It is immaterial that the purchaser did not know 
of these recitals, etc., or of the rights indicated by them. He is 
conclusively charged with notice of all the facts that might have 
been learned by inquiry along the lines indicated by the recitals 
and references. Of course if he actually knew of the recitals the 
case might become one of actual notice. 

4. Notice by lis pendens is usually classed as constructive notice, 
and in so far as it is notice at all, this is the proper classification 
where the party affected did not actually know of the pendency 
of the suit. If he knew of the lis pendens, he is, of course, put 
upon inquiry, and the case comes under the head of actual notice. 
Lis pendens is perhaps better referred to the familiar rule of public 
policy upon which the doctrine is based, that there shall be finality 
in litigation, and not counted as a species of notice.” The doc- 
trine of lis pendens is regarded as a harsh one and has been abol- 
ished by statute in some states. The notice afforded by its statu- 
tory substitute, registration of a memorandum of lis pendens, 
comes under the head of notice by registration. 

5. Notice by registration requires no special comment. This is, 
of course, wholly statutory. It is, however, true constructive 
notice; it is immaterial that the subsequent purchaser did not know 





Beattie v. Crewdson, 124 Cal. 577, 57 Pac. 463 (1899); Tate v. Pensacola, Gulf Land & 
Devel. Co., 37 Fla. 439, 20 So. 542 (1896); Kirkham »v. Moore, 30 Ind. App. 549, 65 
N. E. 1042 (1903); Vaughn v. Tracy, 22 Mo. 415, 25 Mo. 318 (1857); Maupin v. Em- 
mons, 47 Mo. 304 (1871). 

1 Phelan v. Brady, 119 N. Y. 587, 23 N. E. 1109 (1890). 

8 Newman v. Chapman, 2 Rand. (Va.) 93 (1823). 
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or could not have known of the prior right, provided such right 
had been properly and legally made a matter of record. Independ- 
ently of statute, judgments and decrees are not notice, except as 
to parties to the suit and purchasers pendente lite. Docketed 
judgments and decrees are generally made constructive notice by 
statute. This is merely an instance of notice by registration. 
Where a record has been actually seen by the subsequent pur- 
chaser, he is, of course, a purchaser with actual notice. 

6. Notice to agent has from an early date been recognized in 
equity as notice to principal.® In the words of Lord Northington,* 
“it is a fixed and settled principle that notice to an agent is notice 
to the principal. If it were held otherwise it would cause great 
inconveniences, and notice would be avoided in every case by 
employing agents.” 

Notice to agent is by the American authorities almost univer- 
sally called constructive notice to principal. In England notice 
to agent is usually called either constructive or imputed notice, 
but, without regard to terminology, the English courts, so far as 
the writer knows, consider notice to agent in every respect the 
same as notice to the principal personally, actual notice to agent 
being treated as actual notice to principal.** So it was in the lead- 


ing case of LeNeve v. LeNeve.®” And although in England, the 





% Merry v. Abney, 1 Ch. Cas. 38 (1663). 

3 Sheldon v. Cox, 2 Eden 224 (1764). 

The same idea is expressed by Lord Brougham in Kennedy ». Green, 3 Myl. & K. 
699, 719 (1834), when he says that, the “policy, and the safety of the public, forbids 
a person to deny knowledge while he is so dealing as to keep himself ignorant, or so as 
that he may keep himself ignorant, and yet all the while let his agent know, and him- 
self, perhaps, profit by that knowledge.” 

85 Story, Equiry JURISPRUDENCE, § 408; BispHAM, § 268; Pomeroy, § 660, n. 2. 
Mr. Pomeroy says: “There can be no greater misconception of its legal meaning, and 
no more complete confusion of the distinctions between the two kinds of notice, than 
to call the notice imputed to a principal through his agent, an ‘actual’ notice.” 

%6 “Tt has been held over and over again that notice to a solicitor of a transaction, 
and about a matter as to which it is a part of his duty to inform himself, is actual 
notice to the client. Mankind would not be safe if it were held that, under such cir- 
cumstances, a man has not notice of that which his agent has actual notice of.” Per 
Lord Hatherley in Rolland »v. Hart, L. R. 6 Ch. 678, 681, 682 (1871). 

37 The case of LeNeve v. LeNeve, Ambler 436 (1747), arose under the registration 
act for the county of Middlesex providing that, “every such deed or conveyance that 
shall at any time after,” etc., “be made and executed shall be adjudged fraudulent 
and void against any subsequent purchaser or mortgagee for valuable consideration, 
unless such memorial be registered as by this act is directed, before the registering 
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question of terminology seems to be academic, the propriety of 
calling notice to agent constructive notice to principal has been 
questioned. Thus Lord Chelmsford said:** ‘The notice, which a 
client is supposed to receive from his solicitor is generally treated as 
constructive notice. I think it would tend very much to clearness 
in these cases, if it were classed under the head of actual notice.” 

In this country the fact that the effect of actual and of constructive 
notice is ordinarily the same has usually rendered it unnecessary for 
the courts to make a discriminating examination of the question, and 
in most cases no harm has resulted from a wrong classification. But 
where it is necessary to establish the bad faith of the subsequent 
purchaser, and under registration statutes requiring actual notice of 
an unrecorded instrument, the distinction becomes vital. If actual 
notice to agent is only constructive notice to principal, one has but 
to employ an agent to avoid the effect of actual notice, and the 
inequitable result may be reached that a purchaser may acquire a 
perfect title to property subject to an unrecorded claim, although 
his agent, through whom the purchase was made, had full knowledge 
of the existence of such claim. This has actually happened.* 





of the memorial of the deed or conveyance under which such subsequent purchaser 
or mortgagee shall claim.” The object of the suit was to enforce the execution of a 
marriage settlement executed by Edward LeNeve in 1718, but not registered as re- 
quired by the statute. The defendants claimed under another settlement executed 
by LeNeve upon his second marriage in 1743, this settlement being registered. The 
second wife, at the time of her marriage, knew nothing of the first settlement, but her 
agent, who arranged the second settlement, had a copy of the first settlement and 
knew its terms, but did not communicate his knowledge to his principal. It was held 
that the first settlement should prevail over the second, notwithstanding the non- 
compliance with the statute. This decision was placed upon the ground that the 
second wife was not entitled to the protection of the statute because she purchased in 
bad faith, the knowledge of her agent being imputed to her. In so holding, Lord 
Hardwicke said: p. 446, “The taking of a legal estate after notice of a prior right, makes 
a person a malé fide purchaser. . . . This is a species of fraud and dolus malus itself, 
for he knew the first purchaser had the clear right of the estate, and after knowing 
that, he takes away the right of another person by getting the legal estate.” It will 
be observed that in this case, although the protection of the statute was not in terms 
limited to purchasers without notice, a purchaser with actual notice was not protected 
by it; further the actual knowledge of the agent was charged to the principal. 

38 Espin v. Pemberton, 3 DeG. & J. 547, 554 (1859). Lord Chelmsford says further: 
“T should therefore prefer calling the knowledge which a person has, either by himself 
or through his agent, actual knowledge; or if it is necessary to make a distinction be- 
tween the knowledge which a person possesses himself, and that which is known to his 
agent, the latter might be called imputed knowledge.” 

39 As in the Virginia case of Easley v. Barksdale, 75 Va. 274 (1881). This case 
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Such a doctrine is not only inequitable in operation but is un- 
sound in principle. It is opposed to the philosophic foundation 
of the law of agency, including the rule that notice to agent is 
notice to principal. Several reasons for this rule have been assigned. 
One is the practical reason stated by Lord Northington, that other- 
wise one might avoid notice in every case by employing an agent. 
Another reason is found in the duty of the agent to communicate 
his knowledge to his principal and the legal presumption that he 
has performed this duty. This reason is unsatisfactory because 
this presumption is in many cases admittedly false in fact. 

It would seem that the true foundation for the rule that notice 
to agent is notice to principal is the principle underlying the whole 
doctrine of agency, that, guoad the agency, agent and principal are 
one person. As has been aptly said, the agent is the alter ego of 
the principal. If in law agent and principal are one person, it 
follows that actual notice to agent is actual notice to principal; 
and even disregarding the fiction of identity, if it be admitted that 
what one does through an agent he does himself, it should equally 
be allowed that what one knows through an agent he knows himself. 
Philosophically and practically the only sound view is that actual 
notice to agent is actual notice to principal. This proposition has 
repeatedly received judicial support, either expressly or by neces- 
sary implication,“ and the contrary decisions are extremely few.” 





arose under a statute providing that no lis pendens or attachment shall bind or affect 
a bona fide purchaser of real estate for valuable consideration “without actual notice” 
of such lis pendens or attachment, unless a memorandum thereof be left with the clerk 
of the court for record. An agent purchased for his principal land which was in liti- 
gation as was actually known to the agent but not to the principal. No memorandum 
was filed as specified by the statute, and it was held that the principal had only con- 
structive notice and therefore got a good title. Oddly enough the court cited LeNeve v. 
LeNeve as authority. This decision seems clearly wrong, but was cited with approval 
by the Virginia court in the recent case of Steinman ». Clinchfield Coal Corp., 121 Va. 
611, 93 S. E. 684 (1917). 

“© Actual notice to agent is actual notice to principal under statutes expressly re- 
quiring actual notice. Mayor of Raltimore v. Whittington, 78 Md. 231, 27 Atl. 984 
(1893); Rhodes v. Outcalt, 48 Mo. 367 (1871); Hedrick v. Beeler, 110 Mo. 91, 19 S. W. 
492 (1892); Cowen v. Withrow, 111 N. C. 306, 16 S. E. 397 (1892); Kirklin v. Atlas 
Sav. & Loan Assoc., 60 S. W. (Tenn.), 149 (1900). Also under a statute requiring 
actual notice in order to charge a subsequent purchaser with bad faith. LeNeve v. 
LeNeve, Ambler 436 (1747). 

41 See Easley v. Barksdale, 75 Va. 274 (1881). This is the only case found by the 
writer in which notice to agent was held to be constructive and not actual notice to 
principal, where the decision turned upon this distinction. 
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It may be added that where nothing depends upon it, it is neither 

unnatural nor. improper to call actual notice to agent constructive 
notice to principal, for it is only by construction of law that agent 
and principal are one person, and by construction, therefore, that 
the acts and knowledge of the agent are the acts and knowledge of 
the principal. The full statement of this notion, however, is that, 
since by construction of law agent and principal are one, by con- 
struction of law actual notice to agent is actual notice to principal. 
The more compact form of statement should never be employed 
at the expense of justice and in disregard of sound equitable 
principles. , 

Summing up: Notice in equity is knowledge of a fact either ac- 
tually possessed by a person or imputed to him by law. Notice is 
either actual or constructive, but as a purely equitable concept is 
primarily and properly actual notice, the foundation of which 
is actual knowledge. Actual notice in equity of a prior interest, 
claim, or right is actual knowledge thereof, either in fact possessed 
by the party to be charged or by his agent, or which but for the 
fault of such party or agent might have been so possessed. 

Notice is a fact to be proved, like any other fact, by evidence. 
Notice may be proved either (1) directly, by evidence bringing the 
fact of knowledge of the prior claim home to the party, or (2) in- 
directly, by circumstantial evidence. Actual notice may be in- 
ferred, as a matter of fact, from proof of circumstances showing 
that the party had the opportunity to learn of the existence of the 
outstanding claim, or of circumstances of general notoriety point- 
ing to the existence of such claim, or from proof that the party knew 
of facts or circumstances sufficient to put a reasonable man upon 
inquiry as to whether or not there was some prior adverse claim to 
the property in question, which facts or circumstances, if investi- 
gated, would probably have led to actual knowledge of the prior 
claim. Upon proof that the party knew of such facts or circum- 
stances, it will be inferred, in the absence of other evidence, that 
he made the investigation and actually learned of the prior claim 
and thus had actual notice thereof. But if it be shown that he 
made such investigation with due diligence, but nevertheless failed 
to learn of such claim, he will be held to be without notice. If, 
however, it be shown that he wilfully or negligently failed to make 
‘such investigation and therefore did not learn of the prior claim, 
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he will be dealt with as if he had had actual notice. In such case, 
while strictly speaking without notice, he has not acted in good 
faith and also he will be estopped to set up the want of notice. 

Notice to agent, within certain well recognized limits, is notice 
to principal, and in equity notice to agent has, within these limits, 
precisely the same effect as notice to principal, actual notice to 
agent being actual notice to principal. 

Besides notice proper, there are several cases of so-called con- 
structive notice. Constructive notice is notice imputed by law, 
and is wholly independent of knowledge; indeed there can be 
true constructive notice only in the absence of knowledge, with 
knowledge the party would have actual notice. The cases of con- 
structive notice are few and special and each rests upon its own 
peculiar ground. These cases are (1) notice by possession of real 
estate, where such possession is not known to the party charged 
with notice; (2) notice by recitals in title deeds; (3) notice by lis pen- 
dens; and (4) notice by registration. With the exception of notice 
by registration, which is statutory, none of these cases of construc- 
tive notice are of much importance, and the first and third have in 
some states been abolished by statute. 

Joseph R. Long. 


LEXINGTON, VIRGINIA. 
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JURISDICTION OF THE UNITED STATES 
COURT OF CLAIMS 


T the time of the Armistice, November 11, 1918, all business 
of any magnitude in the United States was conducted by the 
government, or with the government as principal customer, or 
under detailed and rigid governmental regulation and supervision. 
Enormous obligations were incurred by the government in pay- 
ment for ships, lands, transportation lines, and goods taken over 
with or without agreement as to the amount of compensation. 
Contracts and orders for the manufacture of war goods were placed 
by the War and Navy Departments to the value of billions of dol- 
lars, a large part of which were unfulfilled November 11, 1918, and 
were thereafter partially or wholly canceled. Out of these trans- 
actions, claims against the government running into the hundreds 
of millions have arisen, some of which, probably the greater part, 
have been or will be amicably settled or compromised by the de- 
partments. Other claims will not be satisfactorily adjusted and 
the question will be asked, What redress has the claimant against 
the United States? ? 

Few people, relatively few lawyers even, realize that it is possible 
to sue the United States and obtain a judgment. The Court of 
Claims, in which this can be accomplished, is perhaps better known 
as an investigating commission to aid Congress in dealing with 
private bills, but its real judicial function is so unfamiliar that a 
former assistant attorney-general, who defended many cases before 
it, has described it as ““The Unknown Court.”? As the United 
States, which is always the defendant in this court, is sued here 
only by its consent, and only to the extent to which it has con- 
sented to be sued, it is important to anyone who has a claim against 
the United States and who contemplates suit to know just what 
jurisdiction the United States has consented to confer on this 





1 In preparation of this article I have been aided by suggestions from members of 
the Court of Claims Bar, including William H. Stayton, Esq., of Washington, D. C. 
2 Houston Thompson, now a member of the Federal Trade Commission. 
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court, and what concurrent jurisdiction, limited in amount and 
less frequently exercised, has been conferred on the District 
Courts.’ 


1. THe CLam 


First of all a legal claim must exist. Legal obligations of the 
United States and obligations on which suit may be brought 
against it in a court are not identical classifications. Justice Bran- 
deis recently observed that ‘‘The United States, when it creates 
rights in individuals against itself, is under no obligation to pro- 
vide a remedy.” * Nearly ninety years ago a Justice of the same 
Supreme Court said, “It is true, the payment of a debt cannot be 
enforced against the government by suit; but claims against it 
are none the less legal or equitable on that account.” *® As early 
as 1797 the existence of legal claims against the government was 
recognized in a statute permitting them to be set off in suits by the 
government against claimants.® 

Claims arise from two principal sources: (a) a legal transaction 
of the government, e.g., a contract; and (b) a statute expressly 
creating a liability. As to contracts, the United States has, as an 
incident of statehood, contractual capacity. Congress has dis- 
tributed the power to contract throughout the various depart- 


ments, and prescribed the method of its exercise.” If the United 
States by its lawfully authorized representatives makes a promise 
under circumstances which would in the case of a business corpora- 
tion constitute a contract there is no reason why the agreement 
should not be called a contract by the United States. Regardless 





# Jun. Cope, ro11, § 24 (20). It has finally after much uncertainty been de- 
cided that an appeal lies directly from the District Courts to the Supreme Court in 
cases under this jurisdictional heading. J. Homer Fritch, Inc., v. United States, 248 
U. S. 458 (1919). 

4 United States v. Babcock, 250 U. S. 328, 331 (1919). 

5 Heirs of Emerson ». Hall, 13 Pet. (U. S.) 409 (1839). See also United States »v. 
Bank of the Metropolis, 15 Pet. (U. S.) 377 (1841). 

Act of March 3, 1797, c. 20, § 4, 1 Stat. aT L. 515. 

7 Dugan »v. United States, 3 Wheat. (U. S.) 172 (1818); United States v. Tingey, 
5 Pet. (U.S.) 115 (1831); United States v. Bradley, 10 Pet. (U.S.) 343 (1836); United 
States v. Lane, 3 McLean (U. S.) 365 (1844); Dikes v. Miller, 25 Tex. 281 (1860). Im- 
portant features in the exercise of the power to contract are that contracts for pur- 
chase and construction in normal times must be made after advertisement and bids, 
and that contracts must be in writing, signed by both parties and duly filed. U. S. 
Rev. STAT. 3744. , 
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of direct enforceability against the state by judicial process, federal 
and state bonds have been treated as property, and as negotiable 
instruments by the courts.’ By drawing a draft, the United States 
has been held to assume the usual obligations of a party to a nego- 
tiable instrument.? The statutes creating the Court of Claims, in 
providing that it shall have jurisdiction over claims based on con- 
tract,!° tacitly assume that the United States enters into contracts, 
thus creating legal obligations against itself. 

Takings of private property give rise to many claims. A taking 
is a legal transaction. Even where there is no actual agreement as 
to compensation, in view of the constitutional requirement that no 
property be taken without payment of “‘just compensation,” ™ it 
is a fair inference as a matter of fact that the government intends 
to assume a contractual obligation when it takes what it recognizes 
to be private property. The courts have found an “implied con- 
tract” in such cases. 

The second class of claims is based on statutes. The United 
States may assume a liability not based on a legal transaction and 
to which it was not previously legally bound. For example it may 
grant a pension, which is essentially a gratuity, in the legal sense, 
or it may create for itself an obligation to make compensation for a 
tort of its servants, something for which it is not inherently liable, 
as in case of collision between a warship and private vessel,” or 
infringement of patent.” 

A conspicuous group of claims which might be made against a 
private corporation but cannot be made against the United States, 
save where expressly assumed by statute, are torts of a representa- 
tive. It was recently asserted “Government must pay where it 
wrongs. There are no arguments against it save, on the one hand, 
the dangerous thesis that the state-organs are above the law, and, 





8 Bonaparte v. Appeal Tax Court of Baltimore, 104 U. S. 582 (1881); Plummer ». 
Coler, 178 U. S. 115 (1900). ; 

® United States v. The Bank of the Metropolis, 15 Pet. (U. S.) 377 (1841). 

1° Act of February 24, 1855, 10 Srat. at L. 612; Jup. Cops, 145. 

1 UNITED STATES CONSTITUTION AMENDMENT, 5. “. .. nor shall private prop- 
erty be taken for public use without just compensation.” 

® 37 Stat. aT L. 1285; 19 Stat. aT L. 89. See The Hesperos, 252 Fed. 858 (1918); 
Boyers Sons v. United States, 195 Fed. 490 (1912); “ Admiralty Claims against the 
Government,” George De Forest Lord, 19 Cot. L. REv. 467. 


3 Act of June 25, 1910, 36 Stat. AT L. 851. See Cramp & Sons ». International Co., 
246 U.S. 28 (1918). 
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on the other, the tendency to believe that ancient dogma must, 
from its mere antiquity, coincide with modern need.” * It is sub- 
mitted that there is a petitio principit in the first sentence quoted. 
It is assumed that government has wronged, that in cases of tort 
“qui facit per alium fecit per se” is a literal statement of fact, 
instead of a dogmatic legal fiction used to describe vicarious 
responsibility.” 

The doctrine of respondeat superior is an exception to the usual 
rule of torts that responsibility is confined to the proximate con- 
sequences of wrongful act. It is commendable in its common-law 
application. The employer who for his personal profit, or for the 
gratification of any personal interest, causes a servant however 
well chosen or well instructed to act and to come into contact with 
strangers, should support the risk of injuries incident to his activi- 
ties, rather than the injured strangers. Numerous instances of 
torts by servants are not within the rule of respondeat superior. A 
fellow servant’s tortious injury does not create liability on the part 
of the master because the injured servant in entering the employ- 
ment is supposed to assume the risk,’ according to the leading 
case. It may also be said that he is not within the class for which 
the respondeat superior rule is devised. He is not a stranger, but 
a member of the group for whose benefit the enterprise is con- 
ducted, whether he receive certain wages, or uncertain profits. The 
patient in a hospital cannot recover against it for injuries caused by 
negligence of a nurse,!’ while a stranger run over by a careless am- 
bulance driver has a cause of action.!* A university is not liable to 
a student injured in the laboratory by a negligent instructor.'® 

Fellow servants and beneficiaries. of charitable institutions are 
not strangers, but more or less participants in enterprises carried 
on in part for their benefit. The individualistic common law ap- 
plies the assumption of risk formula. However it may be with 
subjects, the citizen is in a similar category. He is part of the en- 





4 “The Responsibility of the State in England,” H. J. Laski, 32 Harv. L. Rev. 
447, 453- 

18 Justice Holmes’ Essay, “Agency,” 5 Harv. L. Rev. 1, 20-21; 3 SELECT Essays 
ANGLO-AMERICAN LEGAL History, 411. 

16 Priestly v. Fowler, 3 M. & W. 1 (1837). 

17 Powers v. Massachusetts Hospital, ror Fed. 896 (1899). 

18 Hordern v. Salvation Army, 199 N. Y. 233, 92 N. E. 626 (1910). 

19 Parks v. Northwestern University, 218 Ill. 381, 75 N. E. 991 (1905). 
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terprise of organized democratic government. He is part of the 
operating force, as he helps directly or indirectly to put public 
servants in office, and they are there for the benefit of each and 
every citizen. He is not in the position of a stranger to the pro- 
prietor of a private business conducted for profit. As regards him, 
there is not the same reason for asserting as a short-cut formula 
that he has been wronged by the government when a public servant 
has in the negligent or abusive exercise of his functions injured him. 

It is submitted that governmental non-liability in tort is not a 
doctrine whose only justification is that it is, but that it is a doc- 
trine characteristic of the individualism of the common law, as it 
existed down to the end of the nineteenth century prior to the era 
of “socialization” *° of the law. 

It is in accord with the spirit of the times to assert the justice 
and expediency of general state liability for torts." A tendency of 
the several states to assume liability for torts in certain instances 
can be noted.” The United States has recently assumed liability 
in several matters of a tortious nature. The holder of a patent is 
protected against infringement by a servant of the government.” 
A Workmen’s Compensation Act™ protects federal employees. 
Persons injured by government operation of the railroads have 
the same remedy as before.” Vessels of the Shipping Board leased 
or chartered to private operators and used as merchant ships may 
be libeled in event of liability incurred in operation just as a pri- 
vately owned vessel. Congress has even directed the War and 
Navy Departments to adjudicate claims for property damages 
done by training operations including use of airships,?” and to com- 
pensate for damages done by the expeditionary forces in allied 
countries in accordance with the law of those countries.” 





20 “Socialization” occasionally meets with vigorous protest from the more con- 
servative. See “Reconstruction,” R. D. Weston, 28 Harv. GRAD. MAG. 193. 

21 32 Harv. L. Rev. 447; 30 Harv. L. REv. 20; 19 Cot. L. REv. 467. 

2 30 Harv. L. REv. 25, note 21. 

% See note 13. 

* U.S. Comp. Srart., 1916, § 8932. 

25 Act of March 21, 1918, 40 Stat. aT L. 456, § 10. See Dahn v. McAdoo, 256 Fed. 
549 (1919). 

26 39 Stat. ATL. 529, §9. See The Lake Monroe, 250 U. S. 246 (1919); The Florence 
H., 248 Fed. tor2 (1918). 

7 Act of July 11, 1919, chaps. 8, 9. 

% Act of April 18, 1918, 40 Stat. aT L. 532. 
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2. ESTABLISHMENT OF THE COURT 


Though a state may incur an obligation, its consent is necessary 
for a judicial remedy. As Justice Gray has said: 


“cc 


. it would be inconsistent with the very idea of supreme executive 
power, and would endanger the performance of the public duties of the 
sovereign, to subject him to repeated suits as a matter of right, at the 
will of any citizen, and to submit to the judicial tribunals the control 
and disposition of his public property, his instruments and means of 
carrying on the government in war and peace, and the money in his 
treasury.” * 


To permit the same remedies against the government as against 
a private corporation, attachment, garnishment, execution, in- 
junction, would be inexpedient. But no substantial inconvenience 
or detriment seems to have resulted from the limited remedies 
which have thus far been afforded. 

In England, suit against the Crown in cases of contract and 
takings of private property follow as a matter of course, the filing 
of the “Petition of Right.” *° We have no sovereign person in the 
United States to whom such a petition could be addressed. Claim- 
ants unable to get satisfactory treatment by the auditors in the 
appropriate departments, or to set off against a debt due the gov- 
ernment under the Act of 1797,°! have been obliged to petition 
Congress. Congress has usually referred petitions to committees 
and if the claim is ever reported back for action made up for long 
delay in process by generosity in the award. In a few instances suit 
in the courts has been authorized.” 

It seemed desirable that there be a permanent commission of a 
judicial character to investigate claims submitted to Congress, and 
to submit findings in judicial form, and decrees in the form of bills 
ready for enactment. Thus claimants would be assured some 
measure of certainty and prompt action, and the country pro- 
tected against imposition and over-impulsive generosity. In 1855 * 
the Court of Claims was established to “hear and determine all 





°° Briggs v. Lightboats, 11 Allen (Mass.) 157, 162 (1865). 

30 32 Harv. L. REv. 447; Feather v. Regina, 6 B. & S. 257 (1865). 

31 See note 6. 

® United States v. Clarke, 8 Pet. (U. S.) 436 (1834); Clark v. Clark, 17 How. (U. S.) 
315, 317 (1854); Van Ness v. United States, 4 Pet. (U. S.) 232 (1830). 

% ro Strat. AT L, 612. 
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claims founded upon any law of Congress, or upon any regulation 
of an executive department, or upon any contract, express or im- 
plied, with the government of the United States, . . . which may 
be referred to said court by either house of Congress.” It was not 
to give judgments, but to report its findings and opinions to Con- 
gress, and in case it approved of a claim, prepare a bill for its pay- 
ment. In 1863 the court was authorized to render judgment, 
subject to appeal to the Supreme Court and an estimate by the 
Secretary of the Treasury of the amount required to pay the 
judgment. The latter provision was held by the Supreme Court 
inconsistent with possession by the Court of Claims of judicial 
character, and it therefore declined appellate jurisdiction» The 
provision was then repealed by Congress * and thereafter it has 
not been doubted that the Court of Claims is an authentic, genuine 
court.®” 


3. JURISDICTION OF THE COURT 


As the government can be sued only in the instances and under 
the conditions to which it has consented ** the claimant must find 
warrant for his petition under some of the Acts of Congress which 
enumerate the subjects of jurisdiction in the court. The latest 
statement of the permanent jurisdiction is in the Judicial Code of 


1911, Sections 145 and 162. The various headings will be de- 
scribed in detail. 





4 12 Stat. aT L. 765. 

35 Gordon v. United States, 2 Wall. (U. S.) 561 (1864); Opinion, Taney, J., adopted 
by the court after his death, 117 U. S. 697 (1864); Montgomery »v. United States, 49 
Ct. Cl. 575, 601 (1914). 

36 14 Stat AT L. 9; Degroot v. United States, 5 Wall. (U. S.) 419 (1866). 

37 United States v. Klein, 13 Wall. (U.S.) 128 (1871); O’Grady’s Case, 22 Wall. (U.S.) 
641 (1874). 

38 United States v. Babcock, 250 U. S. 328 (1918); Ill. Cent. R. ». Pub. Utilities 
Com., 245 U. S. 493, 504 (1918). 

39 Act of March, 1911, 36 Stat. at L. 1087-1169. 

“Sec. 145. The Court of Claims shall have jurisdiction to hear and determine the 
following matters: 

“First. All claims (except for pensions) founded upon the Constitution of the 
United States or any law of Congress, upon any regulation of an executive department, 
upon any contract, express or implied, with the Government of the United States, or 
for damages, liquidated or unliquidated, in cases not sounding in tort, in respect of 
which claims the party would be entitled to redress against the United States either 
in a court of law, equity, or admiralty if the United States were suable: Provided, 
however, That nothing in this section shall be construed as giving to the said court 
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A. “Att Cramms (Except FOR PENSIONS) FOUNDED UPON 
THE CONSTITUTION OR ANY LAw OF CONGRESS” “ 


Pensions being a gratuity “ are more appropriately dealt with 
by Congress and an executive department than by a court. So far 
as a pension granted has accrued it is a claim founded on a law of 
Congress which would be within the jurisdiction of the court but 
for this express exception. The War Risk Insurance Act has pro- 
vided for jurisdiction in the District Courts.” It is submitted 
that the jurisdiction of the Court of Claims is not excluded by 
implication. | 

The principal contribution from the Constitution is the pro- 
vision ‘‘Nor shall private property be taken for public use with- 





jurisdiction to hear and determine claims growing out of the late civil war, and com- 
monly known as ‘war claims,’ or to hear and determine other claims which, prior to. 
March third, eighteen hundred and eighty-seven, had been rejected or reported on ad- 
versely by any court, department or commission authorized to hear and determine 
the same. 

“Second. All set-offs, counterclaims, claims for damages, whether liquidated or 
unliquidated, or other demands whatsoever on the part of the Government of the 
United States against any claimant against the government in said court. Provided, 
That no suit against the Government of the United States, brought by any officer of 
the United States to recover fees for services alleged to have been performed for the 
United States, shall be allowed under this chapter until an account for said fees shall 
have been rendered and finally acted upon as required by law, unless the proper ac- 
counting officer of the Treasury fails to act finally thereon within six months after the 
account is received in said office. | 

“Third. The claim of any paymaster, quartermaster, commissary of subsistence, 
or other disbursing officer of the United States, or of his administrators or executors, 
for relief from responsibility on account of loss by capture or otherwise, while in the 
line of his duty, of Government funds, vouchers, records, or papers in his charge, and 
for which such officer was and is held responsible. 

“Sec. 162. The Court of Claims shall have jurisdiction to hear and determine the 
claims of those whose property was taken subsequent to June the first, eighteen hun- 
dred and sixty-five, under the provisions of the Act of Congress approved March 
twelfth, eighteen hundred and sixty-three, entitled ‘An Act to provide for the collec- 
tion of Abandoned property and for the prevention of frauds in insurrectionary dis- 
tricts within the United States’ and Acts amendatory thereof where the property so 
taken was sold and the net proceeds thereof were placed in the Treasury of the United 
States; and the Secretary of the Treasury shall return said net proceeds to the owners 
thereof, on the judgment of said court, and full jurisdiction is given to said court to 
adjudge said claims, and statutes of limitations to the contrary notwithstanding.” 

40 The exception of pensions was introduced by the Tucker Act, 1887, 24 STAT. AT 
L. 505. Claims founded on the Constitution were added. 

41 Harrison v. United States, 20 Ct. Cl. 122 (1885); 21 R. C. L. 242. 

Act of September 2, 1914, 38 Stat. aT L. 711; Act of October 6, 1917, 40 Star. 
aT L. 4ro. 





JURISDICTION OF THE COURT OF CLAIMS 169 


out just compensation.” * If there is agreement for compensation 
of course there is express contract. If without agreement, the 
government takes, recognizing the title of the owner and not claim- 
ing adversely, the law presumes an implied contract.“ Where the 
government claims title to the property taken, it incurs no lia- 
bility.© The owner has a remedy against the government repre- 
sentative who acted unlawfully, as he is not protected by his office 
from personal liability.“ 

The question of what is a taking causes some difficulty. There 
is no liability for merely consequential damage,*’ nor for occasional 
trespass where no intention of continued use is shown.** But a 
permanent destruction, as by flooding, constitutes taking.*® In- 





4 AMENDMENT, Art. V. 

“ United States v. Great Falls Mfg. Co., 16 Ct. Cl. 160 (1880), 112 U. S. 645 (1884); 
United States v. Lynah, 188 U. S. 445, 464 (1903); Morris v. United States, 30 Ct. Cl. 
162 (1895); Hersch v. United States, 15 Ct. Cl. 385 (1879). 

Hill v. United States, 149 U. S. 593 (1893); Tempel v. United States, 248 U. S. 
121 (1918). A taking of a vessel found in a belligerent port erroneously as captured 
enemy property is perhaps a tort, but gives rise to no liability on the part of The Her- 
rera v. United States, 222 U. S. 558 (1912). A purchase from a person other than 
claimant is not a taking of his property. Jackson v. United States, 27 Ct. Cl. 74 
(1891). 

46 Lane v. Watts, 234 U. S. 525 (1914); Philadelphia v. Stimson, 223 U. S. 605, 619 
(1912); Belknap ». Schild, 161 U. S. 10, 18 (1896). But one cannot by suit against an 
official get in substance relief against the United States, where it is not liable. Oregon 
v. Hitchcock, 202 U. S. 60 (1906); Louisiana ». McAdoo, 234 U. S. 627 (1914); United 
States v. Daniels, 231 U. S. 218 (1913). 

47 Gibson v. United States, 166 U. S. 269 (1897); Scranton v. Wheeler, 179 U. S. 
141 (1900); Bedford v. United States, 36 Ct. Cl. 474 (1901), 192 U. S. 217 (1904); 
MacArthur v. United States, 29 Ct. Cl. 191 (1894); Hayward v. United States, 30 Ct. 
Cl. 219 (1895); Johnson v. United States, 31 Ct. Cl. 262 (1896). 

48 Peabody v. United States, 46 Ct. Cl. 39 (1911), 231 U. S. 530 (1913). 

«9 “Tt is clear from these authorities that where the government by the construc- 
tion of a dam or other public works so floods lands belonging to an individual as to 
substantially destroy their value, there is a taking within the scope of the Fifth Amend- 
ment. While the government does not directly proceed to appropriate the title, yet 
it takes away the use and value; when that is done it is of little consequence in whom 
the fee is vested.” Brewer, J., in Lynah v. United States, 188 U. S. 445, 470 (1903); 
Williams v. United States, 104 Fed. 50 (1900); King v. United States, 58 Fed. 9 (1893); 
Pumpelly v. Green Bay Co., 13 Wall. (U. S.) 166, 181 (1871). It would seem that the 
practical operation of the Volstead Act is analogous to the flooding cases. Though 
there is no taking of possession, or of title; or direct physical invasion, there is 
an act of the United States which necessarily and foreseeably “takes away the 
use and value” of machinery and of intoxicating liquors lawfully manufactured and 
owned. The result is intentional and so complete as to be more than consequential 
damage. 
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fringement of patent was not considered a taking *° and created no 
liability prior to the Act of 1910." 

Damages for taking is ordinarily the commercial market value,” 
with interest from the time of actual taking to the time of a rendi- 
tion of judgment.* It is an interesting question of immediate 
importance, whether in case of taking of property in such extraor- 
dinary demand as ships during the war emergency the very high 
offered prices in the market are to be the criteria of “just com- 
pensation.” Another interesting question is whether prices fixed 
by the fuel administration,” less than could have been obtained in 
a free market, are conclusive in cases of requisitions by the War 
and Navy Departments. 

An unlawful interference with the constitutional rights of the 
person does not give rise to an enforceable claim. 

Jurisdiction may be based on a law of Congress, where a statute 
creates an obligation to pay money to claimant: for example, the 
statutes requiring return of excess payments for public lands * or 
excess taxes.5” Specific performance of an obligation to do some act 
other than payment of money cannot be obtained in this court.** 





50 Schillinger v. United States, 155 U. S. 163 (1894); Harley v. United States, 198 
U. S. 229 (1905); Farnham 2. United States, 49 Ct. Cl. 19 (1913), 240 U. S. 537 (1916). 


Compare Crozier v. Krupp, 224 U. S. 290, 305 (1912). 

5. 36 Stat. AT L. ch. 423, p. 851. 

8 “Tn determining the value of land appropriated for public purposes, the same 
considerations are to be regarded as in a sale of property between private parties. 
The inquiry in such cases must be what is the property worth in the market, viewed 
not merely with reference to the uses to which it is at the time applied, but with ref- 
erence to the uses to which it is plainly adapted: that is to say, what is it worth from 
its availability for valuable uses?” Field, J., in Boom Co. v. Patterson, 98 U. S. 403, 
407 (1878); United States v. First National Bank, 250 Fed. 299 (1918); Northern Pac. 
Ry. Co. v. No. Amer. Tel. Co., 230 Fed. 347 (1915), 254 Fed. 417 (1918); United States 
v. Chandler-Dunbar, W. P. Co., 229 U. S. 53 (1913). Value is to be determined as of 
the time of taking. United States v. Gill, 20 Wall. (U. S.) 519 (1874). Consequential 
damages to other than parcel taken not to be considered. Sharp v. United States, 191 
U. S. 341 (1903). 

5 United States v. Rogers, 257 Fed. 397 (1910). 

4 United States v. Pa. Cent. Coal Co., 256 Fed. 703 (1918). 

55 Basso v. United States, 49 Ct. Cl. 700 (1914), 239 U. S. 602 (1916). 

56 United States v. Laughlin, 249 U. S. 440 (1919). 

57 United States v. Realty Co., 237 U. S. 28 (1915). 

58 United States v. Jones, 131 U. S. 1 (1889). The act provides for the enforcement 
of claims, refers to amounts in controversy, sums due by judgments, leading to the con- 
clusion Congress intended the court to do nothing other than decree payment of 
money. ‘ 
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The War Emergency legislation creates many claims, some of 
which are expressly referred to the Court of Claims for adjudication, 
if the department concerned cannot effect amicable settlement.*® 
Other acts do not refer to the court, but clearly provide for the 
creation of claims over which it would have jurisdiction. Still 
other acts concurrently with creating the claims provide exclusive 
jurisdiction for their settlement in some executive department. 


B. REGULATIONS OF AN EXECUTIVE DEPARTMENT 


Regulations issued by the head of a department under authority 
vested in him by Congress and acquiesced in by Congress have the 
force of law.’ They are important as limiting the obligation to 








































59 Act of March 1, 1918, authorizing Shipping Board to acquire land, houses, 
buildings, for use of employees in shipyards. 40 Stat. aT L. 438, ch. 109. 

Act of April 26, 1918, authorizing Secretary of Navy to take over land for purpose 
of ordnance proving grounds. 40 Stat. AT L. 537. 

Act of May 16, 1918, authorizing President to acquire land and buildings for hous- 
ing of workers in war industries. 40 Stat. aT L. 550. 

Act of April 22, 1918, authorizing President to take over street railways for trans- 
portation of shipyard workers. 40 Stat. aT L. 535. 

Act of July 10, 1918, authorizing President to take over telegraphs, telephones, and 
cables. 40 Stat. AT L. 904. 

Act of July 18, 1918, authorizing President to requisition use or services of vessels 
and of docks and shipping facilities. 40 Stat. at L. 913, 915. 

Act of October 5, 1918, authorizing President to take over mines, smelters, minerals, 
etc. 40 STAT. AT L. 1009. 

Act of March 21, 1918, authorizing President to take over transportation systems. 
40 Stat. AT L. 451. 

Act of October 6, 1917, commissioner of patents to withhold patent in public in- 
terest; inventor to recover royalty if device used by government. 40 Start. AT L. 420. 

Act of June 15, 1917, authorizing President to acquire ships, plants, etc. 40 STat. 
AT L. 182. 

6° Act of August 25, 1919. Act for relief of contractors and sub-contractors under 
pre-war contracts with government who have been hampered by increased costs and 
priority rulings. Claims to be submitted to Secretary of Treasury. 

Act of July 11, 1919, ch. 809, authorizing war and navy departments to pay 
claims for damage to property incident to training operations. 

See as to exclusiveness departmental remedy, McLean ». United States, 226 U. S. 
374 (1912); Mitchell v. United States, 21 Wall. (U. S.) 350 (1874); Purssell v. United 
States, 46 Ct. Cl. 509 (1911); United States v. Babcock, 250 U. S. 328 (1010). 

61 Act of March 2, 1919, authorizing Secretary of Interior to settle claims for re- 
search on war materials, without jurisdiction in any court. 40 Stat. at L. 1272, 
1274. 

@ Harvey v. United States, 3 Ct. Cl. 38 (1867); Maddux v. United States, 20 Ct. Cl. 
193 (1885). 
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which the government is committed by implied contract,* and as 
against the contractor when acted on by him constituting terms of 
express contract. 





C. Contract Express OR IMPLIED 


Like a corporation the United States has capacity to enter into 
contracts in the exercise of its constitutional powers. Like a cor- 
poration it acts through representatives. Unlike a representative 
of a corporation, the representative of the government can bind in 
express contract only to the extent of his actual authority. There 
is no application of doctrines of apparent authority and estoppel. 
One dealing with a government representative is charged with 
knowledge of the particular statutes and regulations creating his 
authority and prescribing the manner of its exercise.® 

An important rule of statutory law in government contracts is 
the requirement that they must be in writing, duly executed by the 
government and by the contractor.®’ Unless so executed there is 
no right created against the government, so far as the contract is 
executory. Owing to the haste necessary in the placing of war 
orders the Armistice found many manufacturers who had made 
commitments and commenced performance of so-called ‘informal 
contracts” who were left high and dry by cancellations without 
the technical right to hold the government for a breach and with- 
out even the benefit of the adjustments provided for by the can- 
cellation clauses in formal contracts. For their relief Congress 





® Arthur v. United States, 16 Ct. Cl. 422 (1880); N. Y., N. H. & H. R. ». United 
States, 251 U. S. 123 (1919). 

* Gulf Transit Co. v. United States, 43 Ct. Cl. 183 (1908). 

65 Filor v. United States, 9 Wall. (U. S.) 45 (1869); Whiteside v. United States, 93 
U. S. 247 (1876); Camp »v. United States, 113 U. S. 648 (1885); Hazlett v. United States, 
115 U. S. 291 (1885); Cartas v. United States, 48 Ct. Cl. 161 (1913), 250 U. S. 545 
(1919). 

6 Curtis v. United States, 2 Ct. Cl. 144 (1866); Strong v. United States, 6 Ct. Cl. 
135 (1870); Thompson »v. United States, 9 Ct. Cl. 187 (1873); Sprague v. United States, 
37 Ct. Cl. 447 (1902); Smoot v. United States, 38 Ct. Cl. 418 (1903). 

67 y2 Stat. ATL. 411. This affects the remedy against the government, not the 
substantive validity or remedy against the contractor. Clark v. United States, 95 
U. S. 539 (1877); St. Louis Hay & Grain Co. v. United States, 191 U.S. 159 (1903); 
United States v. Andrews, 207 U. S. 229 (1907); United States v. S. S. Co., 239 U. S. 
88 (1915). The statute does not affect the verbal extension of a contract, Salomon ». 
United States, 19 Wall. (U. S.) 17 (1873), nor reformation of mistake; Ackerlind o. 
United States, 240 U. S. 531 (1916). 
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passed the Act of March 2, 1919, authorizing the Secretary of War 
to ‘adjust pay or discharge” such agreements “upon a fair and 
equitable basis,” no award, however, to include “prospective or 
possible profits on any part of the contract beyond the goods and 
supplies delivered to and accepted by the United States and a 
reasonable remuneration for expenditures and obligations or lia- 
bilities necessarily incurred in performing or preparing to perform 
said contract or order.” ® In event of failure to settle in the de- 
partment, the claimant may have recourse to the Court of Claims. 

The War Department, through the Board of Contract Adjust- 
ment, has ruled that this statute is applicable to agreements 
express or implied between the government and a contractor con- 
taining these three essentials: (1) entered into for a purpose con- 
nected with the prosecution of the war; (2) performed in whole or 
in part, or expenditures made or obligations incurred upon the 
faith thereof prior to November 12, 1918; and (3) not executed in 
the manner prescribed by law.® | 


Implied contract is difficult to define. It does not include all 
classes of contracts implied by law as between private persons, 
and yet it is somewhat broader than contract implied in fact, 7. e., 
a real consentual agreement not expressed in words. It is re- 
stricted to cases in which the government has received some con- 
sideration as a result of a consentual transaction, or has taken 
property under circumstances from which it may be inferred that 
it intends to pay compensation therefor, or has received money 
charged with a duty to repay it, as when money is paid by mistake.” 

The most frequent instances of implied contract, aside from tak- 
ings, which may also now be made the basis for claim under the 
Constitution, are cases of partial or complete performance by 
claimant of what was intended as an express contract, but which is 
unenforceable as such, as for informality of execution. The con- 
tractor may in such cases recover the fair value of services or 
materials furnished.” If the government rescinds an express con- 





88 Act of March 2, 1919; 40 Srat. aT L. 1272. Italics are writer’s. 

® Decisions Board of Contract Adjustment, page 46. See “Notes on Jurisdiction 
of the Secretary of War,” Govt. Printing Office, January 1, 1920. 

7 Knote v. United States, 95 U. S. 149 (1877). 

71 Salomon v. United States, 19 Wall. (U. S.) 17 (1873); United States »v. Gill, 20 
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tract for fraud after partial performance, the contractor may re- 
cover under implied contract.” A contract is not implied where the 
whole transaction can be brought under an express. contract.” 
Services voluntarily rendered without expectation of reward afford 
no basis for implied contract.“ Unexpected expenses of a con- 
tractor in providing false work to enable performance of his con- 
tract do not support implied contract.” Actual enrichment of the 
government which from the circumstances, it appears, it did not 
intend to pay for, as improvements to land held under a void 
patent possession of which is resumed by the government, creates 
no implied contract.” While in an action on an express contract 
for royalties the government cannot show invalidity of claimant’s 
patent,”’ it can set up that defense when sued in implied contract,”* 
this illustrating the foundation of enrichment necessary for im- 
plied contract. A voluntary payment to the government without 
duress or mistake cannot be recovered,” nor if it be made in 





Wall. (U. S.) 517 (1874); Clark v. United States, 95 U. S. 539 (1877); Grant v. United 
States, 5 Ct. Cl. 71 (1869); Adams v. United States, 7 Ct. Cl. 437 (1871); Wilson v. 
United States, 23 Ct. Cl. 77 (1888). 

7 Crocker v. United States, 240 U. S. 74 (1916). It would seem that the same right 
should exist if by fraud or misrepresentation of a governmental representative, a con- 
tractor is induced to give value under an express contract. The United States has 
been held in contract for extra expense incurred by contractors because of natural 
conditions not being as represented. United States v. Stage Co., 199 U. S. 414, 424 
(1905); Hollerbach v. United States, 233 U. S. 165 (1914); Christie ». United States, 
237 U. S. 234 (1915); Atlantic Dredging Co. v. United States, 35 Ct. Cl. 463 (1900); 
Atlantic Dredging Co. v. United States, 53 Ct. Cl. 490 (1918). U.S. Sup. Ct. Adv. 
Op. 1919-20, 498. Fraud in the cause of a legal transaction should give the remedy of 
rescission as between private persons. 

% Ceballos v. United States, 42 Ct. Cl. 318 (1907), 214 U. S. 47 (1909). The United 
States may be held in implied contract for benefits received after session of the Philip- 
pine Islands under a contract between the Spanish government and a cable company. 
Eastern Extension Tel. Co. v. United States, 231 U. S. 326 (1913). But see Eastern, 
etc. Co. v. United States, 251 U. S. 355 (1920). 

% Carroll v. United States, 20 Ct. Cl. 426 (1885); Utica, etc. Ry. Co. v. United 
States, 22 Ct. Cl. 265 (1887). 

7 Christie v. United States, 237 U. S. 234 (1915); Day v. United States, 245 U. S. 
159 (1917). 

76 Bradford v. United States, 47 Ct. Cl. 141 (1911); Jefferson Lime Co. v. United 
States, 48 Ct. Cl. 274 (1913). 

7 Harvey Steel Co. v. United States, 38 Ct. Cl. 662 (1903); 196 U. S. 310 
(1905). 

78 Farnham v. United States, 49 Ct. Cl. 19, 38 (1913). 

7 Chesebrough v. United States, 192 U. S. 253 (1904); United States v. S. C. Co., 
200 U. S. 488. 
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compromise of a dispute,®® but if made under illegal duress it is 
recoverable. 

Implied contract results from dealings with a government repre- 
sentative only where he has authority as representative to enter 
into such relation in behalf of the United States.™ 


D. Damaces LIQUIDATED OR UNLIQUIDATED IN CASES 
NOT SOUNDING IN TORT 

This clause added by the Tucker Act ® has not very much 
affected the jurisdiction. The qualification “Not sounding in 
tort” applies to this clause only, and does not prevent jurisdiction 
of a claim based on a statute arising out of tort.* The reference 
to equity does not confer general equity jurisdiction. It does not 
authorize the court to decree specific performance ® nor to set 
aside a conveyance,® nor to cancel a judgment lien.*” Judgments 
are still only for a sum of money. In enforcing a contract the 
court may however reform it.** Under this clause admiralty juris- 
diction of the federal courts may be invoked where a substantive 
right to payment of money exists. In this connection there has 
been an instance of damages recovered as not sounding in tort nor 
in contract, a case of salvage of goods on which duty had been 
paid which would have been refunded had claimant not saved the 
goods from destruction.®? 





80 Savage v. United States, 92 U.S. 382 (1875); Healey v. United States, 29 Ct. Cl. 
115 (1894); Sweeny v. United States, 17 Wall. (U. S.) 77 (1872). 

8 De Bow ». United States, 11 Ct. Cl. 672 (1875) (sub nom. United States v. Nor- 
ton) 97 U. S. 164 (1877). 

® Hooe v. United States, 43 Ct. Cl. 245 (1908), 218 U. S. 322 (1910). 

% 24 Srat. AT L. 503, § 1. 

* United States »v. Lynah, 188 U. S. 445, 475 (1903); Christie Street Com. Co. ». 
United States, 136 Fed. 326 (1905); Walton v. United States, 24 Ct. Cl. 372 (1889). 

85 United States v. Jones, 131 U. S. 1 (1889). 

86 United States v. Holmes, 78 Fed. 513 (1897). 

87 South Boston Iron Works v. United States, 34 Ct. Cl. 174 (1899); Milliken Im- 
printing Co. v. United States, 40 Ct. Cl. 81 (1904). 

88 Aetna Cons. Co. v. United States, 46 Ct. Cl. 113 (1911). 

89 United States v. Cornell S. S. Co., 137 Fed. 455 (1905), 202 U. S. 184 (1906). 
Another salvage case treated as one of contract is United States v. Morgan, 99 Fed. 
570 (1900), 180 U. S. 638 (1900). 
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E. SET-OFFS AND COUNTERCLAIMS, LIQUIDATED AND UNLIQUIDATED 


This clause was first introduced in 1863.° The court may give 
judgment against the claimant if the set-off exceeds the claim,” 
but not if the petition be dismissed for lack of jurisdiction,” nor 
against an assignee.” ‘Though not pleaded, it has been held that 
the set-off may be set up and deducted from the judgment,™ but 
not if it has been pleaded and rejected by the court.” 


F. DEPARTMENTAL REFERENCE CASES - 


Pending claims in departments may be transmitted to the court 
by the department heads for examination, and report of findings 
of fact and law.” If the claimant consent to the transmission or if 
it appear to the court that the claim be within its jurisdiction as 
established by law for the rendition of judgments against the 
United States, it shall proceed to render judgment. 


G. CONGRESSIONAL REFERENCE CASES 


The original purpose of the court, that it aid Congress in in- 
vestigation of claims submitted to it, has been retained. Either 
House may refer a pending bill for investigation and report. Here, 
too, if it appear that the claim is within the judicial jurisdiction 
of the court it shall render judgment.*” Thousands of claims were 
referred under this clause and the court lacking any power to in- 
stitute investigation of its own motion, being dependent on the 
initiative of claimants, many have lain dormant for years. Most 
of the claims referred were barred by the Statute of Limitations, 
and therefore could not have been instituted by the claimants in 





% x2 Srat. AT L. 765, Allen v. United States, 17 Wall. (U. S.) 207 (1872); Fendall v. 
United States, 12 Ct. Cl. 305 (1876). 

% JuRmICAL CopE, § 146; McElrath v. United States, 102 U.S. 426 (1880); Huske v. 
United States, 46 Ct. Cl. 35 (1910). 

® B. & O. Railroad v. United States, 34 Ct. Cl. 484 (1899). 

% Dickson v. United States, 31 Ct. Cl. 399 (1896). 

* 18 Stat. ATL. 483. (Quere, is this repealed by J. C. 297?) 

% Bonnafon v. United States, 14 Ct. Cl. 484 (1878). 

% JuRmICAL CopE, § 148. See United States ». New York, 160 U. S. 598 (1895) 
(26 Ct. Cl. 467 (1891)); Balmer v. United States, 26 Ct. Cl. 82 (1890); In re Wright, 
50 Ct. Cl. 19 (1914). 

% JurmIcaL Cope, § 151. See Montgomery v. United States, 49 Ct. Cl. 575 
(1914) for a history of this phase of jurisdiction. On meaning of “legal or equitable,” 
see Sac & Fox Indians, 220 U. S. 481 (1911). 
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the court. The Crawford Amendment to the Omnibus Claims Act, 
March 4, 1915, prevents hereafter an adjudication of claims barred 
by the provisions of any law.** 

The court has from time to time had other important jurisdiction 
of a temporary nature, as the Civil War Claims, Indian Depreda- 
tion Claims, Chinese Indemnity Claims. Other special jurisdiction 
will doubtless be given it in the future. If indemnity is collected 
from Germany, its distribution might naturally be entrusted to 
the Court of Claims. If Congress decides to purchase the un- 
consumed stocks of alcoholic beverages or the distilling and brew- 
ing machinery which it has in effect “taken” in so far as it has 
rendered it valueless to its owners, the determination of prices 
would naturally fall to this court. 


Judson A. Crane. 
PITTSBURGH, PA. 





% 38 Stat. AT L. 996; Chase v. United States, 50 Ct. Cl. 293 (1915). 
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‘SET-OFF IN CASES OF IMMATURE CLAIMS IN 
INSOLVENCY AND RECEIVERSHIP 


INTRODUCTION 


— insolvency takes place and an assignee or equitable re- 
ceiver takes charge of the assets of the insolvent, settles and 
adjusts claims and distributes the assets to creditors and those en- 
titled to receive them, the matter of set-off frequently presents some 
difficulties. When a creditor owes the insolvent payable in futuro, 
and the insolvent owes such creditor payable im presenti, the 
American authorities almost without exception allow a set-off. 
When a creditor owes the insolvent and the insolvent owes the cred- 
itor in futuro, many American cases refuse to allow such creditors a 
set-off.2 Some cases, however, do under such circumstances allow a 
set-off. However, since in certain cases, of insolvency and bank- 
ruptcy a natural equity demands the set-off of present obligations, 
even though payable in futuro,‘ it is difficult to conceive that the 
principles or the usages and rules of equity devised for securing 
justice and equity should raise up barriers to the working out of 
this natural equity. And it is difficult to see how the American 


1 Lindsay v. Jackson, 2 Paige (N. Y.) 581 (1831); Bradley 9. Angel, 3 N. Y. 475 
(1850); Smith v. Felton, 43 N. Y. 419 (1871); Hughitt ». Hayes, 136 N. Y. 163, 32 
N. E. 706 (1892); Fera v. Wickham, 135 N. Y. 223, 31 N. E. 1028 (1892); Scott v. 
Armstrong, 146 U. S. 499 (1892); Yardley v. Clothier, 51 Fed. 506 (1892). 

2 Lindsay v. Jackson, 2 Paige (N. Y.) 581 (1831) (obiter); Spaulding v. Backus, 
122 Mass. 553 (1877); Hannon »v. Williams, 34 N. J. Eq. 255 (1881); Fera ». Wickham, 
135 N. Y. 223, 31 N. E. 1028 (1892); Dunn v. Uvalde Asphalt Paving Co., 175 N. Y. 
214, 219, 67 N. E. 439 (1903); Groff v. Friedline, 14 N. Y. Misc. 23, 35 N. Y. Supp. 
755 (1895); Chipman v. Ninth Nat. Bank, 120 Pa. St. 76, 13 Atl. 707 (1888); Homer 
v. Nat. Bank, 140 Mo. 225, 41 S. W. 790 (1897); Taylor v. Weir, 63 Ill. App. 82 (1895); 
Ellis v. First National Bank, 22 R. I. 565, 48 Atl. 936 (1901). (Statute involved.) 

® Kentucky F. Co., Assignee v. Mer. Nat. Bank, 90 Ky. 225, 13 S. W. 910 (1890); 
Nashville Trust Co. v. Bank, 91 Tenn. 336, 18 S. W. 822 (1891); Georgia Seed Co. »v. 
Talmadge, 96 Ga. 254, 22 S. E. roor (1895); Ainsworth v. Bank of Cal., r19 Cal. 470, 
51 Pac. 952 (1897); Thomas »v. Exchange Bank, 99 Iowa 202, 68 N. W. 780 (1896); 
Colton v. Drovers Bldg. Assn., 90 Md. 85, 45 Atl. 23 (1899); Richardson v. Anderson, 
109 Md. 641, 72 Atl. 485 (1909); Hayden »v. Citizens Nat. Bank, 120 Md. 163, 87 
Atl. 672 (1913); Brown v. Sheldon State Bank, 139 Iowa 83, 117 N. W. 289 (1908). 

4 Lord Mansfield in Greene v. Farmer, 4 J. Burr. 2214 (1768). 
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cases can consistently allow a set-off to a creditor whose present 
claim is payable the day insolvency is declared and refuse to allow 
a set-off to a creditor whose present claim against the insolvent is 
payable a day after insolvency is declared.. There must be some 
way of working out this natural equity just referred to without 
offending any equitable principles or any of the usages and rules of 
equity. It is our purpose in this article to analyze the contradictory 
decisions on the subject of equitable set-off in cases of insolvency 
declared and receiver appointed, and try to reach an understanding 
of the underlying principles involved. 

At common law no set-off existed, because simplicity and rigidity 
of procedure militated against any variation or adjustment of 
plaintiff’s claim against defendant. The first statutes providing 
for a set-off at common law were enacted without specific refer- 
ence to solvency or insolvency, and as a matter of convenience. 
Courts of equity have from an early date recognized the right of set- 
off. They did so before common law statutes of set-off were passed, 
and before the bankruptcy statutes of set-off existed. The first 
bankruptcy statutes allowing a set-off were passed, because as Lord 
Mansfield said, natural justice and equity demand that in certain 
cases when insolvency and bankruptcy take place, cross demands 
should compensate each other by deducting the less sum from the 
greater, and the difference is the only sum which is justly due.’ 
Courts of equity have generally followed courts of law in their 
construction of set-off statutes. They have rarely, if ever, broken 
in upon the decisions of law unless some other equity intervened, 
which justified them in granting relief beyond the rules of law. 
This has been true in England, and the American courts have gen- 
erally adopted the same principles in so far as the statutes of set-off 
of the respective states have enabled them to act.® 

An equitable set-off is a remedial right, in that, if successfully 
pleaded, it is a bar to a recovery either in toto or pro tanto." How- 





5 Central Appalachian Co. v. Buchanan, 90 Fed. 454, 459 (1898); Lord Mansfield 
in Greene v. Farmer, 4 J. Burr. 2214 (1768). 

6 Greene v. Farmer, 4 J. Burr. 2214 (1768); Ex parte Stephens, 11 Vesey 24 (1805); 
Central Appalachian Co. v. Buchanan, 90 Fed. 454, 459 (1898). 

7 Lord Mansfield in Greene v. Farmer, 4 J. Burr. 2214 (1768). 

8 Greene v. Darling, 5 Mason (U. S.) 201, 212 (1828); Howe v. Sheppard, 2 Sumner 
(U. S.) 409, 412 (1836). 
® Greene v. Darling, 5 Mason (U. S.) 201, 212 (1828). 
10 Sovereign Life Insurance Co. ». Dodd [1892], 2 Q. B. 573, 578. 
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ever, every remedial right must be based or granted on a showing of 
some substantive right by one who demands the remedial right. 
As between solvent parties, the allowance or disallowance of a set- 
off is largely a matter of convenience; as between a solvent and an 
insolvent party, or the estate of an insolvent, it is more than a 
matter of convenience, because the rights of various creditors be- 
come involved. If a claimant has a lien, charge or equity against 
certain of the insolvent’s property before insolvency, the act of 
insolvency or the death " or the assignment or receivership cannot 
change these substantive rights.” If a claimant has a substantive 
right or claim against the insolvent himself before insolvency or 
assignment or receivership, with few exceptions of a personal nature, 
these substantive rights cannot be divested by insolvency or as- 
signment or receivership or death. A court of equity cannot change 
the contracts and rights of a claimant which existed before insol- 
vency declared; it cannot take these away nor add to them,” never- 
theless, the act of insolvency resulting in a breach of contract to pay 
either presently or in the future, may be the occasion for a court of 
equity to apply the remedial right of set-off based on an implied 
contract." The court overcomes the shortsightedness of individuals 
by finding a contract to set-off when the transactions are such be- 
tween them as would justify the court in so doing. 

The theory of equitable set-off may be said to have been adopted 
from the civil law.” Under the civil law there existed what was 
called “‘compensation.”” When two cross demands of a nature sub- 
stantially the same and due from A to B, existed in the same right, 
that is to say, when the one was a creditor in his own right and a 
debtor also in his own right to the other, then according to the civil 
law the debts were deemed suo jure set-off or extinguished pro tanto. 
Equity follows the civil law to a certain extent, but gives the party 





1 Ainsworth v. Bank, 119 Cal. 470, 51 Pac. 952 (1897); Schwarz v. Harris, 206 
Fed. 936, 939 (1913); Traders Nat. Bank v. Cresson, 75 Tex. 298, 12 S. W. 819 (1889); 
Ford Admr. v. Thornton, 3 Leigh (Va.) 695 (1832). 

2 In re Receivership Lord & Polk Chemical Co., 7 Del. Ch. 248 (1895); Central 
Appalachian Co. v. Buchanan, go Fed. 454 (1898); Johnson v. Garner, 233 Fed. 756 
(1916). 

8 Quincy, etc. Ry. v. Humphries, 145 U. S. 82 (1892); Central Appalachian Co. 
v. Buchanan, 9o Fed. 454 (1898). 

14 See subject of Implied Contracts discussed in 1 WILLISTON ON CONTRACTS, 
§ 3. See also note 35, infra. 

15 Duncan v. Lyon, 3 John. Ch. (N. Y.) 351, 357 (1818). 
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from whom payment is demanded the right of set-off in the proper 
case if he chooses to exercise it, but if he does not, the debt is left in 
full force to be recovered in an adversary suit.’° The substantive 
right of set-off may be created by express contract, in which case it 
must be recognized by a court of, law and by a court of equity. If 
A owes B and B owes A, and they expressly agree that neither at 
any time of settlement shall have a claim against the other for a 
sum or amount greater than a balance struck between them, then 
. if one sues the other, the amount of his actionable claim is in equity 
only a balance struck as agreed. On the other hand, if no express 
agreement as to set-off exists between A and B, yet when the 
circumstances and the dealings between A and B are presented to 
the court, the court finds that it can imply a contract between them 
that each shall have a claim against the other at any time for only 
a balance struck, then we have a basis for an equitable set-off even 
though no express contract of set-off between the parties has been 
shown.!” 

An apparent difficulty, however, arises when it is discovered 
that although the claims or debts on either side are present obliga- 
tions, nevertheless, one or both of these present obligations may be 
payable im futuro. Our contention is that if a court of equity can 
find an implied contract between the insolvent and the creditor or 
debtor to set off their respective obligations, one against the other, 
from time to time, then the fact that one or the other of these present 
obligations may be payable im futuro does not in case of insolvency 
and anticipatory breach of contract prevent a set-off. In cases 
where the creditor owes the insolvent in futuro the question must 
present itself as follows: Has the creditor entered into a present 
obligation owing in futuro with the understanding and on the faith 
and expectation that any advances that he may make to the other 
party although not in the direct form of payment of this future 
payable obligation, shall be credited as part payment on his future 
obligation? When we say advances to be credited as payments 
on the future payable obligation, we include of course, any obliga- 
tion running in favor of the party who credits the same. In other 





16 Greene v. Darling, 5 Mason (U. S.) 201, 212 (1828). 

17 In re Receivers of the Globe Ins. Co., 2 Ed. Ch. (N. Y.) 625 (1836); Greene ». 
Darling, 5 Mason (U. S.) 201, 215 (1828); Carr ». Hamilton, 129 U. S. 252, 262 (1888); 
Central Appalachian Co. v. Buchanan, 90 Fed. 454 (1898). 
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words, if A owes B subsequently, and B owes A presently, then in 
case of insolvency of B the circumstances of their transactions may 
authorize the court to imply a contract entitling A to apply toward 
the payment of his obligation any advances he makes to B, or any 
obligations B incurs in favor of A. 

However, if A owes B presently, and B owes A subsequently, 
in case of the insolvency of B the court may also find an implied 
contract entitling A to apply towards the payment of his claim any 
advances he makes to B or any obligations B creates in favor of A. 
Before insolvency and breach of contract on the part of B, A’s claim 
was due and payable in futuro, but the anticipatory breach by B has 
created a present right and claim in A which has a measurable value 
and should be set off to the extent of this value against what A 
owes presently. If there has been an anticipatory breach, does the 
holder of such an obligation against the insolvent have to wait until 
the maturity of his obligation to present his claim or bring suit 
against the insolvent or his estate any more than he would have to 
wait until a time subsequent to an anticipatory breach of any other 
contract entered into and breached? If the obligation entered into 
by the insolvent has been breached, the holder of such an obligation 
is entitled to compensation against the party breaching the contract. 
In the case of a life insurance policy contract breached by the in- 
surer before maturity, the value of this policy at the time of breach- 
ing is the measure of the policy holder’s compensation.'* The value 
of a contract to pay money at a future time is easily measured if no 
interest is agreed upon, and if interest is agreed upon, the measure 
is the face of the claim plus the interest up to date on the contract, 
or-a rebate of interest, if interest has been paid in advance.!® The 
fallacy which those courts make which refuse to allow a set-off to a 
creditor who has a claim against the insolvent payable in futuro, lies, 
we believe, in their failure to recognize a measurable obligation 
owing from the insolvent at the time of his insolvency, and also an 
implied contract to set off this obligation. 

Of course, difficulties arise as to what transactions between the 
parties and what course of dealings will justify a court of equity in 
finding an implied contract of set-off between the parties. The 
best light we can get on this subject is to refer to the English bank- 





18 In re Albert Life Assn. Company, L. R. 9 Eq., 706, 716 (1870). 
19 Thomas v. Western Car Co., 149 U. S. 95, 117 (1893). 
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ruptcy statutes covering a set-off. If the bankruptcy statutes 
were founded on natural justice and equity, as stated by Lord 
Mansfield, we may look to such statutes and follow their develop- 
ment to determine what is natural justice and equity in the matter 
of a set-off in cases of insolvency followed by a present or future 
repudiation of debts and final distribution of the estate. The 
English bankruptcy statute, on the subject of set-off, started out 
by allowing mutual debts to be set off. The words “mutual debts,” 
it was found, did not cover certain transactions between the parties 
which natural justice and equity dictated should be the subject of a 
set-off. Wherefore, later on, the word ‘“‘credits’’ was added. The 
words “‘mutual debts and credits” were intended to comprise all or- 
dinary transactions between two persons in their individual capaci- 
ties. Later on, it was thought that the words “mutual debts and 
credits” were not broad enough to cover all cases justifying a set-off, 
whereupon the statute was changed to read “mutual debts, credits 
and mutual dealings.” The words ‘‘mutual dealings” were added 
to get rid of any questions which might arise whether a transaction 
would end in a debt or not. The additional words “mutual deal- 
ings’”’ were intended to give a more extended right of set-off than 
previously existed.” As indicating the belief of the English Parlia- 
ment that the same rights of set-off allowed in bankruptcy pro- 
ceedings should be allowed in insolvency proceedings and in winding 
up of corporations, the English Judicature Act of 1873 and 1875, by 
Section 10, specifically provided that in such cases the right of set- 
off as allowed and provided for in cases of bankruptcy should 
avail. 

Our American bankruptcy act uses the words “mutual debts”’ 
or “mutual credits.” Although courts of equity in the United 
States are not bound by the English bankruptcy statutes, or even 
the American bankruptcy statutes on the subject of set-offs, never- 
theless, courts of equity may find a great deal of light on the subject 
of equitable set-off by investigating the questions of set-off as 
worked out by the English and American bankruptcy acts and by 
the decisions under those acts. 

The fact that the set-off claimed is based on a legal right of 
action does not in most jurisdictions prevent its being set up as a 





20 Booth v. Hutchinson, L. R. 15 Eq. 30 (1872). 
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defense either to a suit at law or an action in equity. The Civil 
Codes of the several states generally abolish the formal distinctions 
between suits at law and actions in equity and permit all defenses, 
counterclaims and set-offs, whether formerly known as legal or 
equitable. The courts of the United States now by statute permit 
an equitable defense to be interposed by answer, plea or replication 
to a legal action,” and Equity Rule No. 30 permits a legal or equi- 
table claim to be set up in answer to an action in equity. The fact 
that the claim of set-off may be unliquidated, is no objection in a 
court of equity to allowing it as a set-off.” 

Coming to the question of whether or not mere insolvency will 
be sufficient to authorize a court to allow an equitable set-off, a 
number of authorities, including the Supreme Court of the United 
States, hold that insolvency of the party against whom the set-off 
is claimed, is a sufficient ground for equitable interference and the 
allowance of a set-off. The courts of Massachusetts, however, hold 
that insolvency unaccompanied by a formal adjudication of the 
debtor’s insolvency, or bankruptcy, or making of an assignment for 
the beriefit of creditors, is not sufficient to authorize a court of equity 
to allow an equitable set-off in the case of a debt payable in the 
future by the insolvent. Our understanding of the situation is, 
that it is the anticipatory breach of his contract to pay by the insol- 
vent which authorizes a court of equity to apply the equitable 
remedy of set-off, and insolvency except in a few cases always is a 
present or anticipatory breach of a contract. It is inequitable for 
the insolvent to breach his contract to pay in the future and at the 
same time demand that the other party to the transaction comply 
with his contract and pay over presently to the insolvent or to the 
insolvent’s estate money or property. We believe the United 
States Courts, when they say insolvency is a sufficient ground for 
equitable interference, must use the word in the sense that in- 
solvency means a breach of contract to pay debts both present and 





1 Stone v. Fargo ef al. 55 Ill. 71 (1870); Scott v. Armstrong, 146 U. S. 499 (1892); 
Central Appalachian Co. v. Buchanan, 90 Fed. 454 (1898). 

2 Act of March 3, 1915, c. 90, 38 STAT. AT L. 956. 

% Central Appalachian Co. v. Buchanan, go Fed. 454 (1898). 

*4 Rolling Mill Co. v. Ore and Steel Co., 152 U. S. 596 (1894). 

25 Spaulding v. Backus, 122 Mass. 553 (1877); Wiley v. Bunker Hill Nat. Bank, 
183 Mass. 495, 67 N. E. 655 (1903); Jump v. Leon, 192 Mass. 511, 78 N. E. 532 (1906). 

26 Nashville Trust Co. v. Bank, 91 Tenn. 336, 18 S. W. 822 (1892). 
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future. On the other hand, when the Massachusetts courts restrict 
the term “insolvency” to mean insolvency or bankruptcy proceed- 
ings, or assignment for the benefit of creditors, they are restricting 
the term too much. Insolvency proceedings, bankruptcy and as- 
signment for the benefit of creditors, may be evidence of a breach 
of contract to pay on the part of the insolvent; nevertheless, there 
may be insolvency and breach of contract to pay in other cases not 
covered by the above proceedings. If the insolvent is a corpora- 
tion and is dissolved and all its assets are distributed, it certainly is 
impossible for the corporation to pay obligations which are payable 
in futuro.” The same thing holds true when the estate of a deceased 
is declared to be insolvent.”* In the case of the estate of an insolvent 
individual or partnership, of course, the making of an assignment 
and the appointment of receiver does not necessarily put it out of 
the power of the insolvent to acquire property subsequently and pay 
an obligation when it becomes due. It therefore becomes the duty 
of the court distributing the assets to determine whether or not 
there has been an anticipatory breach of an executory contract, and 
whether a right of set-off accrues to the other party by reason of the 
breach by the insolvent party. 


SET-OFF WHEN CLAIM OF INSOLVENT NOT DUE 


In the United States the cases almost without exception hold 
that a debtor to the insolvent’s estate whose debt is a present obliga- 
tion but is not due and payable at time of insolvency declared, can 

-set off as against this debt a claim of the insolvent against this 
debtor, when the insolvent’s claim is due and payable at time of in- 
solvency declared.” The reason generally given is, that equity will 
compel a set-off in such a case on the theory that the creditor to the 
insolvent, or to the insolvent’s estate, is entitled to waive time of 
payment and to have the assignee or receiver restrained from hold- 
ing such a claim as an investment, or from disposing of the same 
and distributing the proceeds among the general creditors. 

The leading case on the subject is Lindsay v. Jackson, wherein 





27 Pennsylvania Steel Co. ». New York City Ry. Co., 198 Fed. 721, 743 (1912). 

*8 Ford v. Thornton, 3 Leigh (Va.) 695, 698 (1832); Camden Nat. Bank v. Green 
(18 Stew.) 45 N. J. Eq. 546, 17 Atl. 689 (1889). 

29 See note 1, supra. 

30 2 Paige (N. Y.) 581 (1831). 
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the complainants on or about May 1831, gave to the defendants 
two negotiable promissory notes for $1500 each, payable six 
months from date without interest; and the defendants about the 
same time became indebted to the complainants on an acceptance, 
payable in June 1831. A few days before this acceptance became 
due the defendants became insolvent and stopped payment, but 
no assignment was made, neither was any receiver appointed. In 
July of the same year, the complainants filed their bill in equity to 
restrain the defendants from negotiating or transferring notes, and 
‘ prayed that the amount to become due be set off or applied in part 
satisfaction of the money due on the acceptance. The trial court 
allowed an injunction as prayed for. Chancellor Walworth refused 
to dissolve the injunction on appeal, saying among other things, as 
follows: 


“As the notes are not on interest, there can be no injustice in com- 
pensating the defendants for the amount to become due thereon at a 
future day by a present payment. The complainants alone had any 
interest in obtaining the time of credit which was given on these demands. 
It might present an entirely different question if the defendants’ debt 
was now due from the complainants, who were seeking to compensate 
it by a claim against the defendants, payable at a future day. .. . 
Here, the defendants could not claim present payment of their notes, due 
six months hence, and therefore it would be inequitable for them, by an 
off-set, to compel the complainants to pay those notes before they became 
due. But as the debt of the defendants is due, and if they paid it imme- 
diately, according to their agreement, the complainants might, without 
any injustice to the other party, waive the time of credit which was for 
their own benefit, and pay the notes immediately with the money thus 
received, the defendants have no cause to complain of such a mode of 
compensating one debt by another.” *! 


In the case of Lindsay v. Jackson, the justification of the Chan- 
cellor in restraining the defendants from disposing of the notes, 
seems to rest on the fact that without such a restraint the notes 
might get into the hands of innocent purchasers for value without 
notice, and therefore the makers of the notes be unjustly deprived of 
their defense of set-off. Such a restraining order may have been 
necessary in Lindsay v. Jackson, because there is no showing that an 
assignment had been made or receiver appointed. If such had been 





31 2 Paige (N. Y.), 584-585. 
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the case, the injunction might not have been necessary, because an 
assignee or receiver does not take as innocent purchaser for value 
without notice, but any infirmities or defenses good against an 
assignor of a negotiable instrument must be good as against such 
assignee or receiver, and any purchaser from any assignee or re- 
ceiver cannot very well take without notice.** As for the statement 
made by Chancellor Walworth that the plaintiffs may waive the 
time of credit, this statement appears to us to be in conflict with 
the fundamental principles and usages and rules of equity that the 
court appointing the receiver cannot change or alter the contract 
between the parties, and if the court cannot do this, neither a creditor 
or debtor of the insolvent can do it, nor can the assignee or receiver 
do it. The making of an assignment or the appointment of a re- 
ceiver does not take away any substantive contractual rights which 
belonged either to the insolvent, or to the creditor, or debtor of the 
insolvent, previous to insolvency declared. If, before insolvency, 
the debtor has no right to pay his obligations at once against the 
insolvent’s wishes nor to restrain the insolvent from disposing of his 
investment by sale or otherwise, it follows that after insolvency the 
debtor has no contractual right to pay the assignee or receiver ahead 
of time nor to restrain him from disposing of the claim or investment 
by sale or otherwise,* unless such obligation or negotiable security 
is about to be transferred in such a way as to cut off the maker’s 
defense of set-off or other meritorious defense.™ 

If, however, Chancellor Walworth could have found an express 
or implied contract between the complainant and the defendant to 
the effect that the obligations entered into by the complainants, 
payable in the future, were made with the faith and understanding 
that any advances or indebtedness running to the complainants 
from the insolvent were by an implied agreement to be from time 
to time or on demand credited pro tanto on the complainant’s in- 
debtedness, and such indebtedness be reduced accordingly, then 
the court could have allowed the set-off without resorting to the 
waiver theory, and without forcing a change or alteration of the 

® Smith v. Felton, 43 N. Y. 419, 423 (1871). 

%3 In re Commercial Bank Corporation of India and the East, L. R. 1 Ch. 538, 
543 (1866). 

4 Rolling Mill Co. v. Ore and Steel Co., r52 U. S. 596, 615 (1894); Schwarz ». 


Harris, 206 Fed. 936, 939 (1913); Central ‘Appalachian Co. v. Buchanan, go Fed. 454 
(1898). 
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contract between the parties. Chancellor Walworth, besides 
deciding the case before him, says as follows: 


“Tt might present an entirely different question if the defendants’ 
debt was now due from the complainants, who were seeking to com- 
pensate it by a claim against the defendants, payable at a future day.” * 


These remarks just quoted were obiter dictum, but nevertheless 
they seem to have been grasped by future courts as an authority 
for refusing to allow a set-off in an otherwise proper case wherein 
a present debt owed by the insolvent was due and payable subse- 
quent to the time when the assignee or receiver was appointed. 

The case of Bradley v. Angel *’ follows with approval Lindsay v. 
Jackson, and allows a set-off to a creditor who owes the insolvent 
an obligation payable in futuro. This case is subsequently followed 
in 1892 by Hughitt v. Hayes®* The leading case in the Supreme 
Court in the United States on this subject is Scott v. Armstrong.*® 
In this latter case the note admitted to be set off did not mature 
until subsequent to the receivership of a National Bank. A claim 
against the deposit in the National Bank was due and payable at 
time of receivership. Chief Justice Fuller allowed the holder of a 





35 Said Chief Justice Fuller: 

“Indeed natural justice would seem to require that where the transaction is such 
as to raise the presumption of an agreement for a set-off it should be held that the 
equity that this should be done is superior to any subsequent equity not arising out 
of a purchase for value without notice.” 

Armstrong ». Scott, 146 U. S. 499, 508 (1892). 

Said Parker, C. J.: 

“Tt is quite common for those who have given negotiable securities to make ad- 
vances to their creditors on the faith and expectation of an allowance and adjust- 
ment, although not in the direct form of payment of their notes. Death or insolvency 
of the payee often occurs, and manifest injustice is done if the party so advancing is 
to be treated as a debtor to the whole amount, and as a creditor for what he may 
have so advanced. If his note is transferred while unimpeached, it is but right that 
he should suffer, for he has promised every bona fide holder according to the face of 
the note. But he who takes it with notice of grounds of defense, or after it is due, 
which the law charges as notice, is holden to take it altogether on the credit of the 
indorser, knowing, or being presumed to know, that if the promisor had any deal- 
ings with the payee which would justify a defense, the note is chargeable with that 
defense in his hands.” 

Sargent v. Southgate, 22 Mass. (5 Pick.) 312, 317 (1827). 

36 2 Paige (N. Y.) 581, 585 (1831). 

37 3. N. Y. 475 (1850). 

38 136 N. Y. 163, 32 N. E. 706 (1892). 

39 146 U. S. 499 (1892). 
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claim against the bank as depositor to set off this claim against 
his note which was payable at the bank subsequently. The court 
said among other things, as follows: 


“Tt was, therefore, the balance upon the adjustment of the accounts 
which was the debt, and the Farmers’ Bank [creditor asking for a set-off] 
had the right, as against the receiver of the Fidelity Bank, although the 
note matured after the suspension of that bank, to set off the balance 
due on its deposit account, unless the provisions of the national banking 
law were to the contrary.” *° 


Chief Justice Fuller’s language seems to be broad enough to cover 
a debt due from the insolvent after insolvency declared, provided 
the transactions between the parties were entered into with the 
faith and understanding that advances should be credited on future 
payable obligations. At least, Chief Justice Fuller does not deny 
such to be the case. Furthermore, he puts his decision on the theory 
of an implied contract between the parties, and not on the theory of 
waiver as had the New York case, saying, 


“Indeed natural justice would seem to require that where the trans- 
action is such as to raise the presumption of an agreement for a set-off 
it should be held that the equity that this should be done is superior to 


any subsequent equity not arising out of a purchase for value without 
notice.” * 


The true test of allowing a set-off in cases of present obligations 
of a creditor, payable in futuro, seems to us to be this: Can the 
court find an implied contract between the insolvent and a creditor 
that the present obligation of the creditor payable in the future was 
entered into on the faith and understanding and expectation that 
any advances made by the creditor, or any considerations flowing 
from the creditor, resulting in obligations of the insolvent were made 
or allowed on the faith and understanding and expectation that they 
should be considered by the insolvent as an allowance and adjust- 
ment, although not in the direct form of payment of the present 
obligation payable in the future? If the obligation is a non-negoti- 
able one it passes to a transferee encumbered with the right of 
set-off. If a negotiable note is transferred to one having notice of 
the right of set-off, or held to have notice, then the note is chargeable 





4 146 U.S. 508. “ Tbid., 508. 
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with the defense of set-off in the hands of the transferee.*2 The 
situation of the parties is as follows: 


A owes B subsequently 
B owes A presently 
B becomes insolvent 


The court finds that it is the express or implied understanding 
between A and B that any advarices made by A or any obligations 
running from B to A shall be considered as and credited on the 
obligation of A to B and reduce it pro tanto. It is difficult to con- 
ceive why such advances should be credited against a present obli- 
gation payable presently and not against a present obligation 
payable im futuro. If the court can imply an understanding and 
contract as stated above, we believe a set-off should be allowed. 
If on the other hand the transactions between the parties positively 
oppose such an understanding, then no set-off can be created by a 
court of equity any more than it can itself create any other contrac- 
tual right. 


SET-OFF WHEN CLAIM AGAINST INSOLVENT IS 
NOT DUE 


What are the rights of set-off belonging to a claimant who owes 
the insolvent presently due when the obligation of the insolvent 
is absolute but not due and payable at time when insolvency is 
declared? “ 

One of the first cases of great importance on the subject in the 
United States is Spaulding v. Backus,“ wherein the court, speaking 
on the subject of set-off of immature claims, says; 


“For, assuming that a court of equity may enforce a set-off in favor 
of a plaintiff, to whom a debt is due, against an insolvent debtor, who 
holds a claim not due, it by no means follows that it would be equitable 
to protect a plaintiff from the payment of his debt according to his con- 
tract, simply because the defendant, against whom he has a claim due 





# Sargent v. Southgate, 22 Mass. (5 Pick.) 312-318 (1827); Smith v. Felton, 43 
N. Y. 419, 423 (1871); Chance v. Isaacs, 5 Paige (N. Y.) 592 (1836); Colton v. Drovers 
Bldg. Assn., 90 Md. 85, 45 Atl. 23 (1899). 

* Cases refusing to allow a set-off. See note 2, supra. Cases allowing a set-off. 
See note 3, supra. 

44 See note 2, supra. 
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at a future day, is at the time insolvent. In the one case, an insolvent 
debtor, refusing to pay his own debt already due, would be simply re- 
strained from holding a claim, not due against the plaintiff, as an invest- 
ment, or for the purpose of paying or preferring creditors, and might 
be compelled to set it off, if the plaintiff were ready to anticipate pay- 
ment. In the other, the plaintiff would be relieved from the performance 
of his contract presently due, and be allowed to obtain payment of his 
own claim before it is due by the terms of his contract.” © 


In reply to such a statement we may say that by allowing a set-off in 
either case, the court is allowing the creditor demanding the set-off 
to be paid otherwise than according to his contract and in preference 
to other creditors, unless the court can find an implied contract 
between the parties to the effect that neither party shall have a 
right to recover from the other party an amount in excess of a bal- 
ance struck between them, covering their mutual debts, mutual 
credits or mutual dealings, and unless the declaration of insolvency 
has created an occasion for a set-off to be invoked and applied. 
When the court in Spaulding v. Backus says, that to allow a set-off 
when the plaintiff owes the insolvent a debt presently due as against 
a debt from the insolvent subsequently due, would be to relieve the 
plaintiff from his performance of his contract and to obtain payment 
before it is due, our answer is as follows: When the insolvent can no 
longer perform his contract to pay in the future, and by insolvency 
declares this to be the case, then the other party to the contract 
certainly is relieved of his agreement to wait for payment which will 
never take place, and has some rights when the repudiation is made. 
We cannot say correctly, that the maturity of the obligation is 
anticipated or hastened, because a court of equity cannot change 
the contract between the parties; but when the obligation is a 
present absolute one with the time of payment postponed, the an- 
ticipatory breach of the contract to pay must certainly give rise 
to a present claim for compensation and set-off if the dealings of 
the parties are not inconsistent with an implied contract to set off. 
However, what the court says in Spaulding v. Backus concerning a 
set-off of a debt of an insolvent payable in the future, is not appli- 
cable to all insolvent estates being administered, because Spaulding 
v. Backus involved a mere assignment of a chose in action and bank- 
ruptcy took place subsequently. Says the court, ‘‘ Nor are the rules 


45 122 Mass. 553, 557 (1877). 
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relating to the settlement of insolvent estates of persons living or 
deceased, or to actions brought by assignees under an assignment 
for the benefit of creditors to have application to the claim of an 
assignee of a chose in action.” 

In 1892 the Supreme Court of the State of New York decided 
the case of Fera v. Wickham,* which was the case of an assignment 
for the benefit of creditors. This was a case wherein the claim of the 
plaintiff against the insolvent had not matured at time of insolvency 
declared, but matured subsequently even before the demand held 
by the assignee had matured. In other words, before distribution 
was made, the claims to and from the insolvent had matured; yet 
the New York Court refused to allow a set-off, because at time of 
insolvency declared the claim against the insolvent had not ma- 
tured. The New York Court says among other things: 


“But after the estate has passed to an assignee upon a trust to hold 
for and to distribute among creditors, the former and natural equity dis- 
appears in superior equities vesting in the general body of creditors.” 


In other words, it is stated that the assignor by making an as- 
signment has taken away natural equities, formerly existing in 
favor of one of his creditors. If an implied contract to set-off 
existed between the parties before assignment, then according to 
Fera v. Wickham this right of set-off is taken away by making the 
assignment, and the assignment itself gives the whole mass of 
creditors certain equitable rights which they did not have before. 
These propositions, although held in other cases in the state of New 
York,” are not in accord with the most recent rulings of the Circuit 
Court of Appeals ** for the southern district of New York, nor with 
the most recent rulings of the Supreme Court of the United States. 
Fera v. Wickham refers to the case of Rothschild v. Mack.*° The 
Rothschild case allowed a set-off in favor of a claim against the 
insolvent due subsequent to assignment. The court in the Roths- 
child case held that the money was procured by the insolvent by 
fraud, and therefore, even though not in one sense due and payable 





46 See note 1, supra. 

47 See Author’s Article on “Contingent and Immature Claims in Receivership 
Proceedings” 29 YALE L. J., 481, 488. 

48 Pennsylvania Steel Co. v. New York City Ry. Co., 198 Fed. 721, 743 (1912). 

49 William Filene’s Sons Co. v. Weed, 245 U.S. 597, 602 (1918). 

50 42 Hun (N. Y.) 72, affirmed 115 N. Y. 1, 21 N. E. 726 (1889). 
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at time of insolvency; nevertheless, an action of assumpsit arose 
at once in plaintiff’s favor for the recovery back of the money. The 
law implied a promise to repay that amount. Fera v. Wickham 
refuses to follow the Rothschild case because fraud was not shown. 
The court said that in the Rothschild case an action of assumpsit 
existed at the time of insolvency. We say that in Fera v. Wickham 
and other cases where a breach of contract to pay in the future 
is found, that breach of contract creates a present right and an 
occasion for a court of equity to allow a set-off, provided the dealings 
between the parties are not inconsistent with such an implied con- 
tract to set off. If the Rothschild case is good law, we think that 
Fera v. Wickham should have been decided differently, and that 
a set-off should have been allowed therein. 

A number of cases in the United States follow with approval 
the case of Spaulding v. Backus and Fera v. Wickham." A number 
of cases, however, with or without citing Fera v. Wickham, hold that 
a debt from the insolvent payable subsequent to insolvency may be 
set off.» The court in the case of Nashville Trust Company v. The 
Bank® says: 


“Does it lie in the mouth of an insolvent to say that his contract is 
violated and thereby defeat so manifest an equity when it is apparent 
that he cannot himself perform that contract?” 


When the court speaks of an equity, it must mean an equitable 
right to a set-off. The case of Schuler v. Israel™ holds that a 
garnishee holding funds, and also holding a claim payable in the 
future and against the party garnisheed, will not be forced to give 
up these funds, but may hold them as a set-off. 


IMMATURE CLAIMS HELD AND OWING BY BANKS 


When insolvency is declared a bank may owe the insolvent 
presently on a general deposit account or a certificate of indebted- 
ness or other claim and at the same time hold notes or other obliga- 
tions against the insolvent which are payable im futuro. On the 
other hand, the bank may owe the insolvent on certificates of in- 
debtedness or other obligations payable in futuro and hold notes or 
other obligations of the insolvent due and payable presently. It is 


51 See note 2, supra. 52 See note 3, supra. 
8 See note 3, supra. & 120 U. S. 506 (1887). 
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frequently said that a bank has a lien on all moneys and funds in its 
possession belonging to the depositor to secure any balance due the 
bank from such depositor.® Such a statement would indicate that 
a bank holds a superior position to an ordinary party under the 
same conditions. However, as between a bank and its general 
depositors, the bank occupies the relation of debtor to the depos- 
itor, and the depositor is a creditor of the bank. The funds of a 
general depositor in the bank are the property of a bank. A lien in 
equity practice is not equivalent to title to the property, it is neither 
a jus in re or ajus ad rem.*® Although there may be possession of 
the thing by the lien holder, nevertheless, one cannot well have a 
lien on his own property. A bank having in its possession the 
property of another, may have a lien on that property, but a bank 
holding general deposits which belong to a bank, cannot have a 
lien on these deposits to secure a claim which it has against the 
debtor of the bank. The right of a bank to pay a debt owed to 
the bank by a creditor by cancelling a claim of that debtor against 
the bank is really a set-off, arising from the relations of the bank to 
its depositor or customer or any other party dealing with the bank. 
This right is independent of the statute of set-off, because it is an 
equitable right of set-off arising from the mutual dealings or trans- 
actions of the bank and the other party. Since it has been the 
custom for banks to deal with depositors and customers with the 
understanding and on the faith and expectation that a set-off shall 
be allowed, and since such dealings are generally understood to be 
part of the business of banking, courts of equity may the more 
readily find an implied contract when a bank is involved, than in 
other cases. After the implied contract is found, set-off will be 
allowed.*” 

A debtor to the bank, whose debt was not due at time of making 
assignment, has been held to have the authority to waive the 
time of credit which was secured for his own benefit, and pay his 
debt at once in money or by way of set-off of the amount due him 
from the estate.** When the courts say the debtor to the bank has 

58 Gibbons ». Hecox, 105 Mich. 509, 513, 63 N. W. 519 (1895). 

56 Ex parte John S. Foster, 2 Story (U. S.) 131 (1842). 

57 See Bank cases of set-off, notes 2 and 3, supra. 

58 Oatman v. Bank, 77 Wis. 501, 46 N. W. 881 (1890); Mechanics Bank 2. Stone, 


115 Mich. 648, 651, 74 N. W. 204 (1898); Thompson v. Union Trust Co., 130 Mich. 
508, 512, 90 N. W. 204 (1902). 
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a right to waive the time of payment, they must mean we believe 
that the debtor has a right by express or implied contract to credit 
on his debt any advances he makes or any obligations which may 
run from time to time from the insolvent in favor of such debtor. 
If an individual can thus set off against an insolvent bank, of 
course, a bank can set off against an insolvent individual. The 
bank can set off an account or a certificate of deposit or other future 
indebtedness. The courts in the United States are almost all in 
accord with allowing a set-off under the circumstances mentioned 
above. However, if an insolvent bank owes an individual an 
amount payable in the future, a great many authorities hold that 
the individual must pay whatever he owes to the insolvent bank, 
and cannot set off the indebtedness due from the bank in the future.*® 
Putting the shoe on the other foot, many authorities hold that a bank 
holding an unmatured obligation of an insolvent cannot set this 
off against a present debt of the bank, whether he be a depositor or 
other party. The cases thus holding, follow the New York case 
of Fera v. Wickham, and most of them give the reasons which were 
given in that New York case. It has been held that even though 
action on the note unmatured at time of insolvency declared, was 
not commenced until it had matured and become due, that did 
not make any difference." In spite of a long line of cases to the 
contrary, we believe natural equity demands that an express or 
implied contract to set-off should be carried out by the courts of 
equity when insolvency takes place. That at the time when the 
estate of the insolvent is being distributed and conflicting claims 
between the insolvent and other parties are finally settled up, the 
claims on one side and the other side should be balanced, and only 
the balance become payable one to the other. This is so if the 
result of insolvency declared and receiver appointed is to put it 
out of the power of the insolvent to pay the debt in the future. 
This results in bankruptcy proceedings, and it generally results 
when a receiver is appointed of an insolvent to wind up his affairs. 
It is for the court to determine of course, in each case, whether or 
not it is no longer possible for the insolvent to pay his debts, and 
therefore, whether a breach of a contract to pay in the future has 





59 See note 2, supra. 
60 See 2 MorsE ON BANKING, § 134 (2b) and cases cited. 
6 Fera v. Wickham, note 1, supra. 
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taken place. If this has taken place it is impossible to settle 
claims without balancing obligations which exist im presenti, even 
though payable in futuro, and it makes no difference whether these 
obligations are due to or from the insolvent, provided we can deter- 
mine with reasonable certainty and without undue delay the present 


value of these conflicting obligations. 
Ralph E. Clark. 


CINCINNATI, OxTIO. 
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Tue Law Scuoot. — The total enrollment in the school is now 945, 
which exceeds by 62 that of last year and is the largest in the school’s 
history. It is interesting, as showing the national character of the 
school, to note that 174 different colleges are represented and that 
approximately three quarters, or 76 per cent, of the men in the enter- 
ing class come from outside of New England. 

The following tables show the registration in the school for the last 
twelve years, the geographical source from which the last twelve en- 
tering classes have been drawn, and the colleges represented in the present 
first-year class: 


New England Outside of 
Massachusetts outside of New England Total in 
Massachusetts Class 
Number Percentage Number Percentage Number Percentage 
1gIt 72 29 33 14 137 57 242 
Igi2 78 25 45 14 189 61 312 
1913 65 22 32 II 200 67 207 
1914 73 25 44 15 172 60 289 
1915 59 21 34 12 194 67 287 
1916 59 22 23 9 179 69 261 
1917 65 23 29 10 194 67 288 
1918 81 26 39 12 188 62 308 
1919 70 21 26 8 239 71 335 
1920 25 26 5 5 66 69 
1921 6 27 4 18 12 55 22 
1922 77 18 51 II 307 71 435 


1923 49 14 37 10 277 76 363 
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IQIO-II IQII-I2 1912-13 1913-14 1914-15 1915-16 
Res. Grad... . 2 3 6 se 8 


S 4 5 
Third year... 178 219 176 169 167 177 
Second year . . 238 217 186 197 197 226 
First year . . . 296 289 287 260 288 308 
Unclassified ea 82 76 84 64 68 66 
Specials .... rs; 4 5 I 5 1 
799 808 744 695 730 786 
1916-17 1917-18 1918-19 *IQIQ-19 1919-20 1920-21 
Res. Grad... . 10 5 3 — 8 II 
Third year. , . 213 73 Beh 67 156 196 
Second year . . 234 87 24 66 221 285 
First year... 335 96 36 153 438 363 
Unclassified .. 64 31 13 21 59 go 
Specials .... 2 ° I _ I _ 
858 292 114 307 883 945 


* These figures are for the special session which began on February 3, 1919, and 
ended on August 30, 1919. 


In the present first-year class one hundred and seventeen colleges and uni- 
versities are represented, as follows: 


Harvard, 74; Princeton, 22; Brown, Yale, 15; Williams, 11; Dartmouth, 9; 
Univ. of Illinois, Johns Hopkins, 7; Univ. of California, Cornell Univ., Univ. 
of Michigan, Univ. of Pennsylvania, Univ. of Rochester, 6; Univ. of Chicago, 
5; Amherst, Bowdoin Coll., Univ. of Georgia, Univ. of Minnesota, Mt. Union 
Coll., Washington and Lee Univ., Wittenberg Coll, 4; City Coll. (N. Y.), 
Clark Coll., Univ. of Missouri, Univ. of Nebraska, Univ. of North Carolina, 
Univ. of Notre Dame, Oberlin Coll., Trinity Coll. (N. C.), Univ. of Utah, 
Univ. of Virginia, Wesleyan Univ. (Conn.), 3; Boston Coll., Catholic Univ. of 
America, Univ. of Cincinnati, Colgate Univ., Univ. of Colorado, DePauw 
Univ., Fisk Univ., Grinnell Coll., Haverford Coll., Howard Univ., Indiana 
Univ., Lehigh Univ., Leland Stanford Jr. Univ., Middlebury Coll., Univ. of 
Mississippi, Ohio Wesleyan Univ., Univ. of South Carolina, Univ. of the 
South, Syracuse Univ., Trinity Coll. (Conn.), 2; Alabama Polytechnic Institute, 
Univ. of Akron, Alberta Univ., Assumption Coll., Boston Univ., Biddle Univ., 
Butler Coll., Case School of Applied Science, Center Coll. (Ky.), Coll. of 
Charleston, Columbia Univ., Delaware Coll., Earlham Coll., Eastern Coll., 
Univ. of Florida, Franklin Coll., Georgetown Coll. (Ky.), Georgetown Univ., 
Hamilton Coll., Hamline Univ., Havana Univ., Heidelberg Univ., Hiram 
Coll., Indiana State Normal School, Iowa State Coll., Kalamazoo Coll., Knox 
Coll., Univ. of Lausanne, Lawrence Coll., Lincoln Univ. (Pa.), Loyola Univ., 
Univ. of Maine, Mississippi Coll., Mount Allison Univ., Nebraska Wesleyan 
Univ., Univ. of Nevada, New Hampshire State Coll., New York Univ., Univ. 
of North Dakota, Northwestern Coll., Oglethorpe Univ., Ohio State Univ., 
Pennsylvania State Coll., Univ. of Pittsburgh, Reed Coll., Rice Institute, 
Richmord Coll., Rutgers Coll., St. Josephs Coll. (N. B.), St. Lawrence Univ., 
St. Marys Coll. (Kans.), Univ. of Santa Clara, Tarkio Coll., Univ. of Tennes- 
see, Univ. of Texas, Tulane Univ., Union Coll., United States Naval Academy, 
Valparaiso Univ., Virginia Military Institute, Wabash Coll., West Virginia, 
Wesleyan Coll., Whitman Coll., Wofford Coll., Univ. of Wyoming, 1. 





CONSIDERATION AND THE NEW YORK TRANSFER Tax. — The scope of 
inheritance taxation, though it has been the subject of much legislation 
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and litigation, is not yet accurately limited. A tax on succession to 
property at the death of the owner naturally includes succession by will 
or intestate laws; but it cannot be confined to such succession without 
inviting evasion by means of agreements inter vivos and gifts. 

It is a common provision of inheritance tax statutes that transfers by 
deed, grant, bargain, sale, or gift, intended to take effect in possession 
or enjoyment at or after the death of the grantor, vendor, or donor, shall 
be subject to taxation. The New York statute so provides.' Such legis- 
lation is an effective bar to this method of evasion; but the courts, in 
construing the statutes, have felt that the words, taken literally, tend 
too strongly to restrict legitimate transfers inter vivos, and are unfair 
to those who have already paid full value? Accordingly, it has been 
held that the words “deed, grant, bargain, sale, or gift” mean simply 
“gift”; and that such transfers, when made for consideration, are not 
taxable.‘ 

Having swung to its limit in this direction, the pendulum has recently 
started to swing back. In 1918 the Court of Appeals had before it a 
case, Matter of Orvis,® in which two partners had agreed to set aside a 
fund, to be owned by them in common during their joint lives, the sur- 
vivor to take the whole. The court held that there was a valid contract, 
supported by consideration, but that nevertheless the transfer of the 
decedent’s interest was taxable as being in its nature donative. The test 
laid down is whether “in the light of reason or of ordinary intelligence 
and judgment” the transfer is “beneficent and donative” or is “for 
money’s worth.” If the former, it is taxable. 

In view of this decision, the Appellate Division seems to have reached 
the wrong conclusion in Matter of Schmoll,’ recently decided. It was 
there held that the children of the decedent, who took one third of the 
community estate of the decedent and his wife under an antenuptial 
agreement, took free from the tax. The basis of the decision was that 
there was consideration for the father’s agreement. That is true; and 
it is true also, as the court said, that such an agreement is enforceable 
in equity by the children.” But it is submitted that neither fact is con- 
clusive. On the authority of Matter of Orvis the decisive question is 
whether the transfer was donative. 

The contract in Matter of Schmoll was a contract for the benefit of a 





1 See 1909 New York Laws, c. 62, § 220 (4); Conso. Laws, c. 60, art. ro. 

2 “The legislature did not intend that a purchaser who had paid full value for the 
property transferred should directly or indirectly pay the tax besides. . . . The stat- 
ute was not intended to restrict or burden the right of persons to transfer property in 
all legitimate ways, and for all the usual and manifold purposes and objects of trade, 
commerce, and purchase 
(1918). 

3 Blair v. Herold, 150 Fed. 199 (1907); Hagerty v. State, 55 Oh. St. 613, 45 N. E. 
1046 (1897). 

4 Matter of Baker, 87 App. Div. 530, 82 N. Y. Supp. 390 (1903). Some statutes 
specifically except transfers for adequate consideration, e.g., “. . . except in cases 
of a bona fide purchase for full .consideration in money or money’s worth.” 1909 
MASSACHUSETTS ACTs, c. 490, Pt. IV, § 1. 

5 See note 2, supra. ‘ 

6 191 App. Div. 435, 181 N. Y. Supp. 542 (1920). See REcENtT CASES, p. 221, infra. 

7 White v. White, 20 App. Div. 560, 47 N. Y. Supp. 273 (1897). See BANNING, 
MARRIAGE SETTLEMENTS, I ed., 1, 2. 
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third person, of the “sole beneficiary” type. Such an agreement is in 
reality a contract to make a gift. Since someone else has furnished the 
consideration, the transfer is “beneficent and donative,” even though 
the beneficiary can enforce it; and there is no reason why a gift of this 
kind should not be as clearly subject to the tax as any other. 

This result, moreover, seems correct on principle. The New York 
transfer tax is a tax on the right to receive the property of the decedent.® 
It is levied on the amounts received by individual beneficiaries, not on 
the estate of the decedent as a whole.’ It is reasonable, therefore, to 
require that if a transfer is to be free from taxation because consideration 
has been given for it, the consideration must move from the beneficiary. 
If he has given nothing, it is not unfair that his succession should be 
taxed. 

It must be admitted that there is some authority against the view 
advanced here. There is one case directly in point ™ which supports the 
decision of the Appellate Division; but it was decided in the Surrogate’s 
Court, and its authority is not binding. The cases which hold that a 
party to an antenuptial agreement may take under it tax free ” are not 
in point, since the consideration moves from the one who receives the 
benefit. The strongest support for the principal case is to be found in 
the life insurance cases. A contract of insurance, where the policy is 
payable to a beneficiary, is a contract for the benefit of a third person, 
of the same type as the agreement in Matter of Schmoll. The receipt by 
the beneficiary of the proceeds of such a policy is not taxable.“ 

The argument by analogy from these cases is strong. But the law of 
inheritance taxation is still somewhat confused, and reliance on analogies 
is dangerous. It is submitted that a development of the law along the 
lines laid down in Matter of Orvis will most nearly achieve the legitimate 
purpose of the statute. 





FORFEITURE OF AUTOMOBILE SEIZED WHILE CARRYING INTOXICATING 
Liquor. — Effective enforcement of the law sometimes requires legis- 
lative enactments making property, itself illegal or used for illegal pur- 
poses, subject to forfeiture. This power has been freely exercised by 





8 See 1 WiLLisToN, ConTRACTS, § 357. 

® See Matter of Penfold, 216 N. Y. 163, 167, +d N. E. 497, 498 (1915). See 
GLEASON AND OTIs, INHERITANCE TAXATION, 2 ed., 

10 See 1909 New York Laws, c. 62, § 243, as ‘ nmeied by 1910 Laws, c. 706; 
Consot. Laws, c. 60, art. 10. There i is an exemption of $5,000 on the succession of 
certain individuals, and the rate of taxation varies according to the relationship of the 
beneficiary to the decedent. See 1909 New York Laws, c. 62, §§ 221, 2214, as 
amended by 1916 Laws, c. 548; Conso. Laws, c. 60, art. 10. 

11 Matter of Demers, 41 Misc. (N. Y.) 470, 84 N. Y. Supp. 1109 (1903). 

® Matter of Baker, ‘supra; Matter of Vanderbilt, 184 App. Div. 661, 172 N. Y. 
Supp. 511, aff’d 226 N. Y. 638, 123 N. E. 893 (1919). 

® Under the doctrine of Matter of Orvis, supra, the transfer might be taxable in 
spite of this, if it were in fact donative. Whether it is or not does not concern us. 

4 Matter of Elting, 78 Misc. (N. Y.) 692, 140 N. Y. Supp. 238 (1912); Tyler ». 
Treasurer and Receiver General, 226 Mass. 306, 115 N. E. 300 (1917). The distinction 
that in the life insurance cases the payment is made by the insurer, and not out of the 
estate of the decedent, is not important. The beneficiary gets from the decedent’s 
contract a right to the proceeds, and this right takes effect in enjoyment after the 
decedent’s death. 
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Congress, notably against property used to evade the internal revenue 
laws.! A similar provision has been incorporated in the prohibition 
laws of many of our states and is now found in the Volstead Act for the 
enforcement of nation-wide prohibition.? It is usually provided, not 
only that all intoxicating liquors shall be forfeit, but also that any auto- 
mobile or other vehicle carrying such liquor shall be seized and, after 
condemnation proceedings, shall be sold for the benefit of the public 
treasury. 

Within the past few years numerous cases have arisen in the state and 
federal courts involving the extent of this liability to forfeiture under 
the various statutes in force — deciding, for example, whether the rights 
of an owner or mortgagee ignorant of the offense may be prejudiced by 
the forfeiture.* Each case presents, primarily, a question of statutory 
interpretation, but there is some diversity of opinion as to the principles 
of construction proper to apply. Some courts hold that these statutes, 
being remedial, should be liberally construed according to the intention 
of the legislature. If the policy behind the enactment of a statute is 
effectively to curb violation of the law, doubts should be resolved in 
favor of the government, even though this construction works hardship. 
Some courts, on the other hand, laying emphasis upon the criminal 
nature of these proceedings, adhere to the general rule that criminal 
statutes should be construed strictly. An act involving a penalty or 
forfeiture should be interpreted in favor of the owner of the chattel. 
The latter seems the better view; if the legislature feels that a harsh rule 
is expedient, it should expressly so provide. 

Two methods of approach should be distinguished. The first is one 
based upon the fact that, procedurally, actions for condemnation are 
usually civil actions, strictly in rem.® In accord with this, the courts 
have adopted a theory similar to that which obtains in admiralty law; ? 
viz., that the property itself is the offender.’ If one were to adopt thé 
premise that the chattel is really the offender, it would naturally follow 





1 Dobbins Distillery v. United States, 96 U. S. 395 (1877); United States ». One 
Bay Horse and One Buggy, 128 Fed. 207 (1904). (See U. S. Rev. Sr. §§ 3450, 3453; 
13 StaT. AT L. 240; 14 Stat. at L, 111, 151.) 

* See 41 Srat. at L. 315. This section provides for forfeiture of a vehicle only 
after conviction of the person who was in charge, and subject to all bona fide liens held 
by innocent persons. In view of the argument advanced in cases arising under stricter 
statutes, that such leniency would render a statute practically ineffective because of 
the chance for fraud, it will be interesting to watch the cases which are certain to arise 
under the Volstead Act. 

3 One Packard Automobile v. State, 86 So. 21 (Ala.) (1920); Matson & Healy ». 
State, 103 S. E. 37 (Ga.) (1920); United States v. One Buick Roadster Automobile, 244 
Fed. 961 (1917). 

4 United States v. Stowell, 133 U. S. 1 (1889); United States ». One Saxon Auto- 
mobile, 257 Fed. 251 (1919). 

5 Skinner ». Thomas, 171 N. C. 98, 87 S. E. 976 (1916); United States ». One Cadil- 
lac Eight Automobile, 255 Fed. 173 (1918). 

6 See U.S. REv. Sr., § 3453, supra. This is illustrated by the names of the majority 
of these cases, wherein the chattels to be condemned stand as defendants; e. g., United 
States v. Two Barrels of Whisky, 96 Fed. 479 (1899). 

7 The Palmyra, 12 Wheat. (U. S.) 1 (1827); Brig Malek Adhel ». United States, 
2 How. (U. S.) 210 (1844). 

8 Dobbins Distillery v. United States, supra; United States ». Two Bay Mules, 36 
Fed. 84 (1888); United States v. One Buick Roadster Automobile, supra. 
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that so soon as a “guilty” chattel is found the inquiry need go no fur- 
ther, and one need not consider the rights of innocent owners or mort- 
gagees.® The test of such “guilt” in the case of vehicles is sometimes 
fixed as the “guilty knowledge of the person in charge,” '° but this remits 
us to a consideration of the personal element and brands the whole doc- 
trine as a patent fiction. The logical result of the fiction would be the 
harsh rule that an innocent owner whose automobile had been stolen 
without any fault on his part, and used by the thieves for carrying in- 
toxicants, would have no standing to prevent the forfeiture of the car, 
but it seems that the courts are hesitant about going to this length." In 
some cases, however, there are intimations that if a statute specifically 
provided for such a forfeiture of stolen property, such a statute would, 
as a matter of course, be valid.” But it seems clear that the question 
of constitutionality would arise in such a case, for surely the courts 
would not carry their conception of the “guilty” chattel so far as to 
hold that the chattel, rather than its owner, is punished by a forfeiture. 

The second method of approach is sounder because more in accord 
with the facts. It recognizes that chattels do not offend,” and that if 
such forfeitures are justified it is as penalties necessarily inflicted upon 
the owner.“ If the legislation has a tendency to enforce obedience to 
the law and is reasonably necessary for this purpose, and if it gives a 
chance to all persons interested to defend in court,!® it is a reasonable 
exercise of the police power and does not take property without due 
process of law.’* The forfeiture is the owner’s misfortune, much as if the 
property had been destroyed, and he is reduced to his remedy against 
the wrongdoer.” As suggested above, if a statute should expressly call 
for the forfeiture of property which had been stolen, an interesting 
question of constitutionality would arise.’* In this case it would obvi- 





« 9 This is curiously reminiscent of the noxal liability of Roman law, and the common 
law deodand. See Hortmes, Common LAw, 7-11, 17-25. 

10 Landers v. Commonwealth, 1ro1 S. E. 778 (Va.) (1919). 

1 Peisch v. Ware, 4 Cranch (U. S.), 346 (1808). See United States ». One Saxon 
Automobile, supra, 252. 

2 See ‘ Automobile Company ». Collins, 136 Ark. 81, 83-84, 206 S. W. 748, 
749 (1918). 

i Vaughan, C. J., in Sheppard v. Gosnold, Vaugh. 159, 172 (1672), said: “Goods, 
as goods, cannot offend, forfeit, unlade, pay duties or the like, but men whose goods 
they are.” 

rd See Boyd v. United States, 116 U. S. 616 (1885), holding that in substance such 
proceedings are “criminal proceedings.” 

18 Two cases from New York emphasize the fact that a statute providing for for- 
feiture without notice is unconstitutional. The first-holds a portion of the Liquor Tax 
Law to be void, on this ground. Clement v. Rabbach, 62 Misc. (N. Y.) 27, 115 N. Y. 
Supp. 162 (1909). The second holds that an amendment to that law, so as to give 
notice to persons interested and afford a chance to defend, sufficiently protects the 
rights of an innocent owner. Farley v. Liquors Seized, 80 Misc. (N. Y.) 32, 141 N. Y. 
Supp. 696 (1913). 

16 Kansas v. Ziebold (Mugler v. Kansas), 123 U. S. 623 (1887); Robinson Cadillac 
Motor Car Company »v. Ratekin, 177 N. W. 337 (Neb.) (1920). 

17 See United States v. Two Bay Mules, supra, 85. 

18 In Buchholz v. Commonwealth, 102 S. E. 760 (Va.) (1920), the person in charge 
of the automobile when it was seized was technically a thief, and the court held that 
in spite of the owner’s freedom from guilt the car was subject to forfeiture; but it dis- 
tinguished the case from one of out-and-out theft on the ground that the owner had 
trusted the thief, his chauffeur, with the custody of the car. In such a case it can be 
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ously be contended that the legislation would be unconstitutional because 
it would not have a reasonable tendency to accomplish the purpose 
aimed at.!® Enforcement of the law would not be materially contributed 
to by this provision, which would, upon its face, work unmerited hard- 
ship. In short, the matter is one for the sound discretion of the legis- 
lature, acting within the bounds of reason. It is at any rate clear that 
an owner of property who has voluntarily given up possession, or other- 
wise facilitated the illegal use, has no constitutional protection against a 
forfeiture. 





ACCEPTANCE UNDER PROTEST OF RENT ACCRUING AFTER CAUSE FOR 
FORFEITURE OF A LEASE. — Where cause for forfeiture of a lease has 
arisen and the tenant subsequently offers rent accruing after the for- 
feiture, what should the landlord do to preserve his rights to recover the 
premises? If he accepts the rent as such, with knowledge of the cause 
for forfeiture, it is well settled that his very acceptance affirms the con- 
tinuance of the lease and bars his suit upon the breach. Must he there- 
fore refuse the money altogether, or may he take it on a stipulation that 
he is receiving it not as rent but as compensation for use and occupation 
in the interim? The authorities on this point are by no means unani- 
mous. The earlier cases originated in a dictum of Lord Mansfield’s ? 
that the determining factor was the landlord’s attitude of mind, and that 
this was a question of fact for the jury.* Each case thus goes on its own 
merits, and the landlord will preserve his right to recover possession if 
he makes it sufficiently clear that he does not recognize the tenancy as 
still existing when he accepts the money. This seems to be law to-day 
in at least four states,* though there is but one case on the exact point.5 
Later English cases inclined to treat the question not as one of fact, but 
as independent of the subjective intent of the landlord. Thoroughly 





argued that the owner, though guiltless, has voluntarily assumed a risk. The ten- 
dency is to draw the line here. For the facts of this case, see RECENT CASES, p. 212, 
infra. 

19 Minnesota v. Barber, 136 U. S. 313 (1890). 


1 Pennant’s Case, 3 Co. 64a (1596); Conger v. Duryee, 90 N. Y. 594 (1882); Ohio 
Valley Oil Co. v. Irvin Co., 184 Ky. 517, 212 S. W. 110 (1919). A suit by the land- 
lord for rent has been held to have the same effect. Dendy v. Nicholl, 4 C. B. Nn. s. 
376 (1858). Nasby Bldg. Co. v. Walbridge, 6 Oh. App. 104 (1916), contra. A mere 
demand for rent does not bar the landlord’s right of re-entry. Blyth v. Dennett, 13 
C. B. 178 (1853). Cf. Camp »v. Scott, 47 Conn. 366 (1879). 

2 See Doe d. Cheny v. Batten, 1 Cowp. 243, 245 (1775). 

3 Goodright d. Charter v. Cordwent, 6 T. R. 219 (1795); Prindle v. Anderson, 19 
Wend. (N. Y.) 391 (1838); Blyth v. Dennett, supra. 

4 Manice v. Millen, 26 Barb. (N. Y.) 41 (1857); Fitzpatrick v. Childs, 2 Brewst. 
(Pa.) 365 (1866); Medinah Temple Co. v. Currey, 162 Ill. 441, 44 N. E. 839 (18096). 
See Doe d. Stedman v. McIntosh, 5 Ired. L. (N. C.) 571, 574 (1845). 

5 Fitzpatrick v. Childs, supra. Certain cases are to be explained on the ground that 
the money was not for rent that had accrued after the breach, or after the expiration 
of a notice to quit. Kimball v. Rowland, 6 Gray (Mass.) 224 (1856); Miller v. Pres- 
cott, 163 Mass. 12 (1895); Lindeke v. Associates Realty Co., 146 Fed. 630 (1906). 
Cf. also Sixth Avenue Realty Co. ». Zeiler & Co., 156 N. Y. Supp. 372 (1916) (express 
stipulation in lease safeguarding landlord in receiving rent from an assignee); Fleming 
v. Fleming Hotel Co., 69 N. J. E. 715, 61 Atl. 157 (1905) (receiver in temporary 
possession). 
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discussed dicta in Croft v. Lumley * supported the view that acceptance 
of rent by the landlord, however much he protested that he did not re- 
ceive it as rent, operated to bar the landlord’s rights under the for- 
feiture; and in another case ’ where the landlord accepted rent as rent 
eo nomine, but protested that the tenancy was not thereby recognized, 
the Privy Council held similarly that the landlord’s rights were barred. 
Finally it has been recently held in Hartell v. Blackler * that acceptance 
of rent accruing after the expiration of a notice to quit (in effect, the 
same as acceptance after a cause for forfeiture) operates as a withdrawal 
of the notice to quit, even though the landlord in receiving the money 
stated that she did not recognize the tenancy as still existing, and said 
that she retained the money merely “on account of use and occupation 
of the premises but not as rent.” The problem has rarely been before 
the American courts, but at least one decision and much language in 
other cases support this view.°® 

The rule of the modern English cases seems to be the more desirable 
one. The actions of a man are said to speak louder than his words.!® 
So in the case of acceptance under protest of a check in payment of a 
disputed or unliquidated claim, the majority of jurisdictions in this 
country hold it a good satisfaction in spite of the creditor’s statement to 
the contrary." The courts should prefer if possible an objective stand- 
ard of interpretation to a subjective standard difficult of ascertainment. 
The rule is not a severe one on the landlord. After the cause for for- 
feiture or expiration of the notice to quit, he may proceed at once to 
recover possession; but if on the other hand he receives rent accruing 
thereafter, the fair and easily applied rule of law will hold him to the 
consequences of his receipt, whatever his statements denying them. 
Only where landlord and tenant both agree that the money is not paid 





6 6 H. L. C. 672 (1858). Seven out of eight judges in reporting to the House of 
Lords held this opinion. Their conclusions were purely hypothetical, and the case 
went off on another ground. In the Queen’s Bench, where the question was necessary 
to a decision of the case, the same view was also taken; but the intermediate court, 
like the House of Lords, found it unnecessary to pass on the point. 5 E. & B. 648, 
5 E. & B. 682 (1855). See also Griffin v. Tompkins, 42 L. T. Nn. s. 359, 361 (1880); 
Strong v. Stringer, 61 L. T. R. N. s. 470, 472 (18869). 

7 Davenport v. The Queen, 3 A. C. 115 (1877); Rex v. Paulson, [1920] 3 W. W. R. 


2. 

8 [1920] 2 K. B. 161. See REcENT CASES, p. 217, infra. 

® Gulf Railroad Co. v. Settegast, 79 Tex. 256, 15 S. W. 228 (1891). See Smith ». 
Edgewood Casino Club, 19 R. I. 629, 630, 35 Atl. 884, 885 (1896); Cochran v. Phila- 
delphia Mortgage Co., 70 Neb. 100, 106, 96 N. W. 1051, 1052 (1903); Kenny ». Lun, 
1o1 Minn. 253, 257, 112 N. W. 220, 221 (1907). Contra, Prindle v. Anderson, 19 Wend. 
(N. Y.) 391, 394 (1838); Sternburger v. Eiler, cited 2 Brewst. (Pa.) 365, 369 (1867). 
See Kates, Estates, Future INTERESTS, 2 ed., 290, predicting that Illinois will 
follow the majority view, — a prediction which seems hardly to be borne out by Medi- 
nah Temple Co. v. Currey, supra. See also 1 TrFFANY, REAL PROPERTY, 2 ed., 302; 
2 TAYLOR, LANDLORD AND TENANT, 9 ed., 74 note. 

10 See Croft v. Lumley, supra, 694, 722, 734. 

1 Beck Electric Co. v. National Contracting Co., 143 Minn. 190, 173 N. W. 413 
(1919); Triangle Conduit Co. v. Klorman, 181 N. Y. Supp. 366 (1920). See Samuel 
Williston, “Accord and Satisfaction,” 17 Harv. L. REv. 459. The rule is otherwise 
in England. Day v. McLea, 22 Q. B. D. 610 (1889). See Hartell v. Blackler, supra, 
for a discussion on this apparent inconsistency with the English rule as to landlord and 
tenant. 
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as rent but as temporary compensation, may it be conceded that the 
general principle does not apply.” 

The right of election in the landlord prevents the rule from operating 
harshly. The situation is often described by the courts in terms of 
_ “waiver”; * but “election” is a better term in that it emphasizes the 
landlord’s right to choose between two courses of action.“ If therefore 
by some statute he is deprived of his voluntary choice in the matter, 
and is compelled.to receive rent after the cause for forfeiture, his right 
of action on that forfeiture should not be barred. So in the recent case 
of Evans v. Enever,’” where a tenant was allowed by statute to stop a 
suit for possession for failure to pay rent by paying up back rent, it was 
held that the landlord in thus taking the rent would not be barred from 
suing on other prior breaches; and the American authority is in accord 
with this view.'® 

In neither case is the rule unfair to the landlord. Where he is free 
to elect, his acceptance is final: where he is compelled to accept, his 
rights are not barred. 





CAN AN ADMISSION BY SILENCE WHILE UNDER ARREST BE USED AS 
SUPPORTING EVIDENCE? — It is well settled that if one fails to contra- 
dict a damaging statement made in his presence, under such circum- 
stances that, hearing and understanding, he would naturally deny the 
statement if untrue, he is taken to adopt the statement as his own.! 
This is usually held to apply even if the statement is a charge of crime 
on suspicion of which the person is then under arrest; and such adopted 
statements are admissible at the criminal trial as statements of the de- 





2 Holman v. Knox, 25 Ont. L. Rep. 588 (1911). 

13 See Kenny v. Lun, supra, 256. 

14 See Ewart, WAIVER DIstTRIBUTED, 7, for an apt criticism of the loose use of 
“waiver.” 

15 [1920] 2 K. B. 315. See RECENT CASES, p. 217, infra. See also Toleman ». 
Portbury, L. R. 6. Q. B. 245 (1871), L. R. 7 Q. B. 344 (1872), a case under the same 
statute as Evans v. Enever, supra, where on the landlord’s refusal to receive the money 
at all it was paid into court. 

16 Palmer v. City Livery Co., 98 Wis. 33, 73 N. W. 559 (1807); Granite Bldg. 
Corp’n v. Greene, 25 R. I. 586, 57 Atl. 649 (1904). It is also possible to support these 
cases on the theory that a suit for possession is an election of such binding nature 
that acceptance of rent thereafter has no effect upon that election. Doe d. Cheny ». 
Batten, supra; Doe d. Morecraft v. Meux, 1 C. & P. 346 (1824); Doe d. Stedman’ ». 
McIntosh, supra; Importers Co. v. Christie, 5 Robt. (N. Y.) 169 (1867). See Cleve 
v. Mazzoni, 19 Ky. L. Rep. 2001, 2002, 45 S. W. 88, 89 (1898). Contra, Gomber ». 
Hackett, 6 Wis. 323 (1857); Guptill ». Macon Stone Co., 140 Ga. 696, 79 S. E. 854 
(1913). See 1 TrrFANY, REAL Property, 2 ed., 302, 303. Cf. Barber v. Stone, 104 
re Ne 62 N. W. 139 (1895); Marshall v. Davis, 28 Ky. L. Rep. 1327, 91 S. W. 714 
(1906). - 


1 Rex v. Smithies, 5 C. & P. 332 (1832); Donnelly v. State, 26 N. J. L. 601 (1857). 
See 1 GREENLEAF, EvIDENCE, 16 ed., §§ 197-108. 

2 Kelley v. People, 55 N. Y. 565 (1874); State v. Sudduth, 74 S. C. 498, 54 S. E. 1013 
(1906). Contra, State v. Diskin, 34 La. Ann. 919, 44 Am. Rep. 448 (1882); Common- 
wealth v. Kenney, 12 Metc. (Mass.) 235, 46 Am. Dec. 672 (1847); but see Common- 
wealth v. Spiropoulas, 208 Mass. 71, 94 N. E. 451 (1911), where “Me no talk. I want 
to see my lawyer,” was held not silence nor denial and therefore an adoption of the 
statement. 
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fendant. But it is seldom asked, because it is seldom necessary to 
decide, why the evidence is admitted and what effect it has. 

This question was raised in the recent case of People v. Cascia,* where 
the defendant was convicted of robbery on evidence which, by statute, 
was not sufficient for conviction unless supported by other evidence. 
The only other evidence was an admission by silence of the defendant 
while under arrest. ‘Supporting evidence,” as used in the statute, 
must be taken to mean positive evidence. Upon what ground could the 
defendant’s adopted statement be used for the purposes of positive proof? 

Such failure to deny is generally admitted under the name of an extra- 
judicial admission.’ But an admission, properly so called, cannot be 
positive or supporting evidence. The reason for admitting extrajudicial 
admissions is precisely that for admitting prior contradictory state- 
ments of a witness, to attempt to impeach the present allegations of the 
admitter; ® the effect of both is purely destructive.’ Prior contradictory 
statements of a witness cannot be introduced for any other purpose than 
to destroy; ® it necessarily follows that the same is true of admissions.°® 
This is the only explanation of the rule that an admitter need have no 
personal knowledge of the facts he admits; 1° it is inconceivable that 
evidence with so little guarantee of trustworthiness should be used for 
purposes of positive proof. It is sometimes said that admissions are 
positive or corroborative evidence; " but the word “‘admissions” is there 
used, not in the proper sense of a verbal declaration, but as meaning 
conduct circumstantially evincing guilt.” 

The second possibility is to consider the adopted statement, not as an 
admission, but as a confession. If it could be admitted on that ground a 
conviction could be secured; a confession is both supporting evidence * 
and itself generally held sufficient to convict when, as in the principal 
case, the corpus delicti has been independently proved.“ But it is im- 





3 But it must be strictly shown that the accused would naturally have denied the 
statements if they were untrue. People v. Page, 162 N. Y. 272, 56 N. E. 750 (1900); 
Geiger v. State, 70 Oh. St. 400, 71 N. E. 721 (1904). 

“This evidence is admitted, not because somebody else made the statement, though 
in the hearing of the person to be charged, but because the latter has expressly or im- 
pliedly ratified and adopted it as his own statement.” Merriweather ». Common- 
wealth, 118 Ky. 870, 875, 82 S. W. 592, 594 (1904). 

4 181 N. Y. Supp. 855 (1920). See RECENT CASEs, p. 210, infra. 

5 See Commonwealth v. Harvey, 67 Mass. 487, 488 (1854). 

6 The only qualification necessary to this analogy is that, while a witness offers 
nothing to impeach except his testimony, a party asserts the truth of all his pleading 
and evidence, so the admission can be used to attack any point in his case. 

7 See 2 WicmorE, EvIpENCE, § 1048 (3). 

8 Robinson v. Duvall, 27 App. D. C. 535 (1906), aff’d 207 U. S. 583 (1907). 

® State v. Willis, 71 Conn. 293, 41 Atl. 820 (1898). 

10 Reed v. McCord, 18 App. Div. (N. Y.) 381, 46 N. Y. Supp. 407 (1897). 

1 See State v. Jonas, 48 Wash. 133, 92 Pac. 899 (1907); State v. Workman, 66 Wash. 
292, 119 Pac. 751 (1911). 

2 Admissions are sometimes said to be affirmative testimony as exceptions of decla- 
rations against interest to the Hearsay rule. See note 18,infra. But this cannot be 
the reason for admitting admissions gua admissions, for (1) declarations against penal 
interest are not within the exception; and (2) admissions are not, excluded by the fact 
that the admitter is available. 

18 Schaefer v. State, 93 Ga. 177, 18 S. E. 552 (1893). 
4 Gilbert v. Commonwealth, 111 Ky. 793, 64 S. W. 846 (1901). 
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possible that the adopted statement could be here introduced as such. 
While it has been said that there can be a confession by silence,’ no 
cases can be found to support the proposition. Probably the courts 
have considered a confession too serious a matter for the defendant to 
be deduced from mere silence; or perhaps they have felt that to consider 
a statement adopted by silence as a confession is a dangerous approach 
to a violation of the privilege against self-incrimination.'® 

The third possibility is to admit the adopted statement as positive 
evidence under the Hearsay exception of statements against interest. 
The requirement that the declarant be unavailable is satisfied by the 
fact that the defendant cannot be compelled to testify,!” which is the 
situation in all criminal cases. And the statement is certainly against 
interest.18 But the evidence cannot be received on that ground under 
the existing authorities; the exception is confined to statements against 
pecuniary and proprietary, and does not extend to penal, interest.!® 

One further possibility remains. The silence of the accused may be 
evidence, and positive evidence, not by way of assent to a third person’s 
statement, but as conduct indicating a consciousness of guilt. Such 
evidence is not obnoxious to the Hearsay rule because it is circumstantial 
and not testimonial. But because of the double inference necessary to 
make it incriminatory (from the indication to the consciousness and 
thence to guilt), it is of doubtful value before a jury; and the cautions 
with which it would have to be encompassed in order to eliminate all 
testimonial bearing would practically ‘nullify its effect. Certainly the 
evidence in the principal case cannot be regarded as admitted from that 
standpoint as it was received without qualification. 

In short, there seems to be no ground upon which the defendant’s 
silence when accused could have been admitted for the purpose of posi- 
tive proof, and hence no ground upon which the principal case can be 
supported. The court sustained the conviction merely by citing cases 
in which adopted statements had been received as admissions; but, as 
has been seen, such adopted statements, while properly admissible, are 
of no value where supporting evidence is required. 





Wuat SATISFIES THE PUBLIC PuRPOSE REQUIRED IN TAXATION. — 
The most recent illustration of the wide range of purposes that may be 





18 See 1 GREENLEAF, EVIDENCE, 16 ed., § 215. 

16 See Bram v. United States, 168 U. S. 532 (1897). 

17 Harriman v. Brown, 8 Leigh (Va.), 697 (1837). 

18 It is this added evidential utility of admissions which explains the proposition, 
sometimes judicially sanctioned, that an admission is equivalent to affirmative testi- 
mony for the party offering it. “There is a wide difference between the declarations 
of an ordinary witness, a stranger to the suit, and the declarations of a party to the 
record. The former are admissible only for the purpose of impeaching or contradicting 
the witness, but the latter . . . may be offered to prove the truth of the matters thus 
admitted.” Bartlett v. Wilbur, 53 Md. 485, 497 (1879). See also Hall ». Banning, 33 
Cal. 522, 524 (1867). 

19 Donnelly v. United States, 228 U. S. 243 (1913); State v. West, 45 La. Ann. 928, 
13 So. 173 (1893); Sussex Peerage Case, 11 Cl. & F. 85 (1844). 


20 Moore »v. State, 1 War. (Ohio) 500 (1853); Holt 0. State, 39 Tex. Cr. Rep. 282, 45 
S. W. 1016 (1898). 
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public is the so-called “Non-Partisan League Legislation” in North 
Dakota, attacked this year in Green v. Frazier.| The state is predom- 
inantly agricultural, and it was felt that its development was hampered 
by the lack of internal financial and marketing facilities. Accordingly 
its constitution was amended, by removing the limit of $200,000 set on 
the state debt, and by adding an authorization for the state to engage 
in business, Then the legislature provided for $19,000,000 of bonds, and 
an “Industrial Commission” having under it a state bank, state ware- 
houses, elevators and flour mills, and a state association for building and 
selling homes. Ten million dollars of the bonds were to provide funds 
for the bank to loan upon first mortgages on realestate. Taxation for 
all these purposes was sustained by the state court.2 On appeal, the 
United States Supreme Court followed its usual practice of accepting 
the judgment of “the local authority, legislative and judicial.” * 

That a public purpose is necessary in taxation is well established.‘ 
In determining whether such a purpose is lacking, the courts are faced 
by two distinct problems, and much of the undoubted confusion that 
exists in this field has been caused by a tendency to slur these problems 
together. The first in importance, practically, though not logically, is 
the degree of weight to be attached to the legislative determination that 
the purpose is public. The second is the test to be employed in distin- 
guishing public from private purposes. 

As to the first of these, all courts agree in saying that the legislative 
determination is entitled to great weight. From this uniform premise, 
however, the most diverse results are obtained. As representative of 
the liberal extreme we may take Maine. On the question of establishing 
municipal fuel yards, the court held that the determination of the exi- 
gency was for the legislature alone, and that the legislature’s decision as 
to the type of services to be rendered would not be upset if these services 
were “‘of public necessity, convenience or welfare,” * a definition broad 
enough to cover almost the whole field of business enterprise. At the 
opposite extreme, and illustrative of the more usual stringent examina- 
tion of the legislature’s determination, lies Massachusetts. There a bond 
issue to furnish funds to be loaned on real estate has been held invalid,® 
and Opinions of the Justices have been given against fuel yards’ and 
state-built homes.® 

But whether the court be strict or liberal in its attitude, it will sooner 
or later be brought face to face with the second problem, the problem as 
to the test to be employed in distinguishing public from private pur- 





1 U.S. Sup. Ct., October Term, 1919, No. 811. See RECENT CASES, p 212, infra. 

2 Green v. Frazier, 176 N. W. 11 (N. D.) (1920). 

* Green v. Frazier, note one, supra. y 

‘ Fallbrook Irrigation District v. Bradley, 164 U. S. 112 (1896); Green v. Frazier, 
note one, supra. For a discussion of the fallacies involved in requiring a public pur- 
pose, see C. C. Maxey, “Is Government Merchandising Constitutional,” 52 Am. L. 
REV. 215, 216. ? 

5 Laughlin v. City of Portland, r11 Me. 486, 90 Atl. 318 (1914); Jones »v. City of 
Portland, 113 Me. 123, 93 Atl. 41 (1915), affirmed in 245 U. S. 217 (1917). 

6 Lowell v. Boston, 111 Mass. 454, 15 Am. Rep. 39 (1873). 

7 Opinion of the Justices, 155 Mass. 598, 30 N. E. 1142 (1892). Justice Holmes 
dissented. 

8 Tbid., 211 Mass. 624, 98 N. E. 611 (1912). 
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poses. Here the courts have gone at the matter from every conceivable 
angle. Though logically the more important problem, practically this 
is of less consequence. Whatever test a court applies on this point, 
whether legislation will be upheld or overthrown depends primarily upon 
the court’s attitude on the first problem. The opposite results on the 
question of fuel yards obtained in Maine and Massachusetts, which 
have substantially the same test upon the second problem, afford an 
instance of this. 

Since the precise test is of secondary importance, a summary classifi- 
cation of the principal tests used will be sufficient. The orthodox test 
in the nineteenth century, as might be expected, was the historical one; 
public purpose was determined by the usage of the past.® In the present 
century the economic test has come into prominence, and stress is laid 
on the maintenance of private industrial enterprise.!° A variant of this 
is the test of virtual monopoly, government ownership being allowed if 
the field is already closed to competition." At all times courts are found 
which attempt to analyze the essential functions of government, and 
reject taxation for any purposes which are not embraced in these func- 
tions.” Another method is by analogy; under this test a municipal ice 
plant was upheld, because water supply is an admittedly proper purpose, 
and ice is nothing but congealed water! A very elastic test is to see 
whether the purpose falls within the “police power,”’ which test has been 
held to be satisfied by state warehouses for cotton.“ 

A court must be very confident of its position before it can declare 
that the legislature has overstepped the limits of its discretion. The 
conflicting nature of the tests attempted upon the second problem should 
raise serious doubt in the mind of any court as to the entire accuracy of 
its own particular method. Hence it would seem advisable to give to the 


legislature’s determination that degree of weight accorded by the more 
liberal among the courts. 
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ABATEMENT AND REviIvAL— Action Ex DELICTO ABATES ON DEATH OF 
ToORTFEASOR. — The defendant in an action for wrongful death died before 
the termination of the suit. A motion was made for an order to receive the 
action against defendant’s administrator. Held, that the motion be denied. 
Clough v. Gardiner, 182 N. Y. Supp. 803. 

The authorities are unanimous in supporting the principal case on the propo- 
sition that a cause of action for wrongful death will, in the absence of a statute, 





® Loan Association v. Topeka, 20 Wall. (U. S.) 655 (1874); People v. Salem, 20 
Mich. 452, 4 Am. Rep. 400 (1870). 

10 Opinion of the Justices, 211 Mass. 624, supra. 

11 See Bruce Wyman, “Public Callings and the Trust Problem,” 17 Harv. L. REv. 
217, 219. 

2 State v. Osawkee Township, 14 Kan. 418, 19 Am. Rep. 99 (1875); Opinion of the 
Justices, 182 Mass. 605, 66 N. E. 25 (1903). 

18 Holton v. Camilla, 134 Ga. 560, 68 S. E. 472 (1910). 

4 State v. Warehouse Commission, 92 S. C. 81, 75 S. E. 392 (1912). The court 


expressly held the statute to be a police regulation.in general scope, although inopera- 
tive because of certain defects. : 
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abate with the death of the wrongdoer. Clark v. Goodwin, 170 Cal. 527, 150 
Pac. 357; Bates v. Sylvester, 205 Mo. 493, 104 S. W. 73. That this rule of the 
common law reaches an undesirable result is obvious, and it has been generally 
corrected by statute. It is therefore interesting to note that in as important a 
jurisdiction as New York the defect in the common law has not yet been 
remedied by proper legislation. 


Apmissions — By Conpuct — SILENCE WHEN ACCUSED OF CRIME WHILE 
UNDER ARREST — ADMISSIBILITY AS SUPPORTING EvIDENCE. — The defendant 
was convicted of robbery on the testimony of an eleven-vear-old boy and 
proof that while under arrest he had been directly accused of the crime and 
had said nothing. The only other evidence was independent proof of the 
robbery. By statute, the boy’s testimony could not convict if unsupported 
by other evidence. Held, that proof of the defendant’s silence under the cir- 
cumstances was supporting evidence. People v. Cascia, 181 N. Y. Supp. 855. 
For a discussion of this case see NOTES, p. 205, supra. 


BANKRUPTCY — BANKRUPTCY ACT OF 1898 AND AMENDMENTS — §§ 38 (4), 
70 E, AND GEN. Orp. XII. — Herbert Weidhorn, having been adjudged bank- 
rupt, his case was referred to a referee. The trustee in bankruptcy thereafter 
filed with the referee a bill in equity, seeking to set aside alleged fraudulent 
transfers of chattels by the bankrupt to Leo Weidhorn, the present petitioner. 
The referee took jurisdiction and gave a decree on the merits in favor of the 
trustee. Held, that the referee had no jurisdiction. Weidhorn v. Levy, U. S. 
Sup. Ct., Oct. Term, 1919, No. 203. 

A referee acquires only so much of the District Court’s bankruptcy jurisdic- 
tion as the order of reference carries. See GENERAL ORDER XII (1), BANK- 
ruptcy Act oF 1898, 5 U. S. S. A. 421. Upon unlimited reference, referees 
have assumed jurisdiction over proceedings in equity originally instituted be- 
fore them. In re Murphy, 3 Am. B. R. 499; Matter of O’Brien, 21 Am. B. R. 
11. But courts and text-books commonly deny such jurisdiction. Jn re Walsh 
Bros., 163 Fed. 352; In re Overholzer, 23 Am. B. R. 10; see REMINGTON, BANK- 
RUPTCY, 2 ed., § 545. And a court has only affirmed a referee’s decree in such 
proceedings, the parties not having disputed the jurisdiction, “with great 
doubt.” Jn re Steuer, 104 Fed. 976. The Bankruptcy Act is not uniformly 
construed. Under GENERAL OrpER XII (1), “all the proceedings,” except 
those reserved to the judge, “shall be had before the referee.” The District 
Court holds a trustee’s suit against a transferee not included in these proceed- 
ings. In re Weidhorn, 243 Fed. 756. The Circuit Court infers inclusion from 
no specific exclusion in GENERAL ORDER XII (3) and § 38 (4); and, reading 
“any court of bankruptcy,” in which a trustee is authorized by § 70 ¢ to sue a 
transferee, in the doubtful light of § 1 (7) — “court of bankruptcy . . . may 
include the referee’? — concludes the referee has jurisdiction. Jn re Weidhorn, 
253 Fed. 28. This conclusion inevitably produces the anomaly of an appointed 
referee, acting not as a master with rather full powers, but as an original court. 
Surely it is more expedient to accelerate justice by creating more judges than 
by forming new tribunals. 


BANKRUPTCY— DISCHARGE— EFFECT OF FALSE STATEMENTS MADE BY 
BANKRUPT IN ORDER TO OBTAIN BANK LIcENSE. — The bankrupt a few weeks 
before bankruptcy secured a license to continue business as a banker by a 
materially false statement in writing to the State Comptroller. The bankrupt 
thereafter in the course of his business received deposits from his customers. 
The 1903 amendment of the Bankruptcy Act provides that the bankrupt 
shall be discharged unless he has “obtained property on credit from any per- 
son upon a materially false statement in writing made to such person for the 
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purpose of obtaining such property on credit.” (32 Stat. at L. 797, 1909 
Comp. Stat. Supp. 1310.) The lower court granted an order refusing to dis- 
charge the bankrupt. Held, that the order be reversed. Matter of Oliner, 262 
Fed. 734 (C. C. A.). 

The license to continue banking operations was not obtained “on credit” 
within the meaning of the act. See Jn re Tanner, 192 Fed. 572. Nor does the 
act apply unless the false statements are made to the persons from whom the 
property is obtained. Matter of Napier, 23 A. B. R. 560; In re Foster, 186 
Fed. 254. And the same result has been reached under the more liberal lan- 
guage of the 1910 amendment of the Bankruptcy Act. In re Zoffer, 211 Fed. 
936. See 36 Strat. aT L. 839, 1918 Comp. Stat. § 9598. This last case held 
that a false statement made by a debtor to a mercantile agency merely to ob- 
tain a credit rating and unrequested by the creditor will not bar the bank- 
rupt’s discharge. And the creditor who acts on the strength of the credit 
rating would be more directly relying on the false statement of the bankrupt 
than would the depositor in the principal case, who may never have known of 
the bank license. Cases reaching an opposite result, where the bankrupt 
makes the false statement to the mercantile agency, intending that the creditor 
shall act thereon, are to be explained on the ground that the mercantile agency 
is really an agent either of the creditor or of the bankrupt. See In re Pincus, 
147 Fed. 621; In re Cloutier Bros., 228 Fed. 569. See, also, In re Dresser, 146 
Fed. 383. But the State Comptroller was obviously an agent of neither party. 
Whether or not the result of the principal case is on principle altogether desir- 
able, it is submitted that it is right as a matter of statutory construction. 


CARRIERS — PASSENGERS — Duty TO PASSENGER TAKEN Sick En RouTE.— 
Deceased boarded the defendant’s open trolley car sober and apparently in 
good health. Soon thereafter he became sick and eventually unconscious. 
The conductor, thinking deceased drunk, with the advice of a superior official 
of the company, permitted deceased to remain on the trolley, during its trips, 
for five hours. Deceased died the next day of cerebral hemorrhage. His 
administratrix now sues the trolley company for negligence. The trial court 
instructed that if the conductor honestly believed that deceased was drunk, 
and, acting on that belief, used ordinary prudence under the circumstances, 
the defendant should not be liable. Held, that this instruction was erroneous. 
Middleton v. Third Ave. Ry. Co., 192 App. Div. 172, 182 N. Y. Supp. 598. 

It has been said the carrier’s relation to its passengers is founded on mere 
courtesy. See New Orleans, Jackson, & Great Northern Ry. Co. v. Statham, 
42 Miss. 607, 614. This view is unsustainable. See 2 Hutcuinson, Car- 
RIERS, 3 ed. § 992. A carrier has a genuine duty to give passengers taken sick 
en route such reasonable care as its functioning as carrier permits. McCann 
v. Newark & S. O. Ry. Co., 58 N. J. L. 642, 34 Atl. 1052; Wells v. N. Y. Cen- 
tral & Hudson River R. R. Co., 49 N. Y. Supp. 510, 25 App. Div. 365. If it 
has undertaken an affirmative act with regard to the sick passenger, it has 
clearly a duty of care. Paddock v. Atchison, T. & S. F. R. R. Co., 37 Fed. 
841; St. Louis, I. M. & S. Ry. Co. v. Woodruff, 89 Ark. 9, 115 S. W. 953. 
Beyond this, some abnormal condition of a passenger having come to the car- 
rier’s notice, it has an affirmative duty to act with due care under the circum- 
stances as regards this condition. Middleton v. Whitridge, 213 N. Y. 499, 108 
N. E. 192. Liability cannot attach unless the carrier is actually aware of this 
condition. Hollingsworth v. Southern Ry., 72S. C. 114, 51 S. E. 560. Whether 
due care is then employed is not a question of the conductor’s “honest belief” 
(as the trial court instructed). Nor of holding “a street railway employee re- 
sponsible for a correct medical diagnosis.” Middleton v. Whitridge, 156 App. 
Div. 154, 141 N. Y. Supp. 104. As the principal case declares, it is a question 
of fact for the jury. 





— 


A 
f 
a 
a 
i 
oF 
a 
Hi 
ag 
tf 
ih 
a 
i 
ue 
: 
if 
44 
ne 
hE 
t 
a 
he 
iia 
be 
a 
AY 
iE 
4 








212 HARVARD LAW REVIEW 


Deceased died in 1910; these parties are now for a sixth time in court. Yet 
the case calls merely for the application of a universally acknowledged rule. 
It perfectly exemplifies the need of reorganizing the judiciary with a view to 
decreasing and disposing of litigation. See A. W. Scott, “Progress of the Law: 
Civil Procedure,” 33 Harv. L. REv. 238. Based on an examination of twenty 
thousand California cases, a despairing writer intimates it might be socially 
more desirable if the Federal Court decided each personal injury case as soon 
as filed by rolling dice, rather than by taking fifteen months to reach an ab- 
solutely just decision. See S. B. Warner, “Procedural Delay in California,” 
8 CaL. L. REv. 369.: The principal case outherods Herod. 


CONSTITUTIONAL LAw — DuE Process oF LAW — RIGHTS OF INNOCENT 
OWNER UNDER STATUTORY FORFEITURE. — A Virginia statute provides that 
an automobile caught carrying intoxicating liquor shall be forfeited to the 
state. (1918 Acts, 612.) A chauffeur in the District of Columbia was in- 
structed to take his master’s car to a garage. Instead of doing so, he drove into 
Virginia, becoming at once a thief by the law of the District of Columbia. He 
was arrested in Virginia carrying prohibited liquor in the car. It was admitted 
that the owner was ignorant of the unlawful use, and was in the exercise of due 
care. Held, that the automobile was forfeited, notwithstanding the innocence 
of the owner. Buchholz v. Commonwealth, 102 S. E. 760 (Va.). 

For a discussion of the principles involved in this case, see NOTES, p. 200, 


supra. 


CONSTITUTIONAL LAw — DvE Process oF LAW — WHAT SATISFIES THE 
Pusiic PuRPOSE REQUIRED IN TAXATION. — The Supreme Court of North 
Dakota had sustained, as constitutional, taxes for the purpose of a state bank, 
loans on real estate, state flour mills, and state-built homes. Held, that the 
judgment should be affirmed. Green v. Frazier, U. S. Sup. Ct., October Term, 
1919, No. 811. 

For a discussion of this case, see NOTES, p. 207, supra. 


CoNnSTITUTIONAL LAw — Ex PosT FACTO AND RETROACTIVE Laws — Law 
VALIDATING UNAUTHORIZED COLLECTION OF CANAL TOLLS. — The defendant 
board maintained certain canals, which were used by the plaintiff’s boats. The 
legislature had failed to grant to the board the power to charge tolls. The 
board nevertheless required the plaintiff to pay tolls for using the canals. 
The plaintiff paid under protest, and later brought suit to recover the money 
so paid. Thereafter the legislature passed a statute which retroactively author- 
ized the collection of the tolls. Held, that the statute is constitutional. Board 
of Commissioners of Everglades Drainage District v. Forbes Pioneer Boat Line, 
86 So. 199 (Fla.). 

The federal constitution does not prohibit retrospective legislation as such. 
League v. Texas, 184 U. S. 156. The provision forbidding ex post facto laws 
applies only to criminal statutes. Calder v. Bull, 3 Dall. (U.S.) 386. However, 
a retrospective state law impairing the obligations of contracts is invalid. 
Sturges v. Crowninshield, 4 Wheat. (U. S.) 122. But this applies only to true 
contracts, based on the assent of the parties. Freeland v. Williams, 131 U. S. 
405. The principal case involves only a quasi-contractual right, and hence no 
question of impairing the obligations of contracts can arise. See State v. New 
Orleans, 38 La. Ann. 119. A further limitation upon the power of the states 
to pass retrospective laws is found in the provisions of the Fourteenth Amend- 
ment. See White v. Crump, 19 W. Va. 583, 592. These provisions protect 
vested property rights. Grigsby v. Peak, 57 Tex. 142. A legal right of action 
is property, and is protected. Osborn v. Nicholson, 13 Wall. (U. S.) 654. See 
Pritchard v. Norton, 106 U.S. 124, 132. But even if a claim be regarded as a 
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vested property right, if it is based on a mere technicality, it may be divested 
by retrospective legislation. Utter v. Franklin, 172 U. S. 416; Danforth v. 
Groton Water Co., 178 Mass. 472, 59 N. E. 1033. See Foster v. Essex Bank, 
16 Mass. 245, 273. In the principal case, the plaintiff’s only basis for recovery 
was a mere oversight of the legislature, and hence his right to recovery might 
constitutionally be taken away. The fact that the plaintiff had brought an 
action before the curative act was passed does not add to his rights. State v. 
Norwood, 12 Md. 195; Ferry v. Campbell, 110 Ia. 290, 81 N. W. 604. A similar 
result has been reached in a case involving the unauthorized collection of cus- 
toms duties. United States v. Heinszen & Co., 206 U. S. 370. 


DIscovVERY — INTERROGATORIES — USE IN ACTION FOR LIBEL — DIs- 
CLOSURE BY NEWSPAPER OF SOURCE OF INFORMATION. — The plaintiff brought 
an action for libel against the defendant newspaper. The defendant pleaded 
fair comment. The plaintiff sought to interrogate the defendant as to the 
source of the alleged libel, stipulating that this information would not be 
made the basis of an action against the defendant’s informant. The de- 
fendant refused to answer the interrogatories. Held, that he need not do so. 
Lyle-Samuels v. Odhams, Ltd., [1920] 1 K. B. 135. 

The English practice allows the propounding of interrogatories in all civil 
actions. RULES OF THE SUPREME Court, Order XXXI, Rule 1. Such in- 
terrogatories must be relevant to the issues in the case, and must not be 
oppressive. Order XXXI, Rules 6 and 7. In the principal case, the inter- 
rogatories seem to have been relevant, as the character of the defendant’s 
source of information might clearly have been evidence on the issue of malice. 
Such interrogatories have frequently been allowed. Elliott v. Garrett, [1902] 
1 K. B. 870; White & Co. v. Credit Reform Assn., [1905] 1 K. B. 653. An 
exception has been made, however, in cases where the defendant was a news- 
paper. Hennessy v. Wright, 24 Q. B. D. 445 n.; Plymouth Mutual Codperative 
Society v. Traders’ Publishing Assn., [1906] 1 K. B. 403. The principal case is 
an example of this exception. The exception seems an anomalous one. A 
newspaper as such has no special privilege as to the publication of defamatory 
matter. Barnes v. Campbell, 59 N. H. 128. See Arnold v. The King-Emperor, 
L. R. 41 Ind. App. 149, 169. There seems to be no good reason why such 
privilege should be given as to the answering of interrogatories concerning 
such defamatory matter. Another reason advanced to support the privilege 
is that disclosure of the source of the libel would enable the plaintiff to sue the 
informant. See Hennessy v. Wright, 24 Q. B. D. 445 n., 448 n. But the fact 
that the disclosure sought may reveal a right of action against a third person is 
not a fatal objection to allowing such disclosure. Heathcoate v. Fleet, 2 Vern. 
442; Hurricane Telephone Co. v. Mohler, 51 W. Va. 1, 41 S. E. 421. 


EVIDENCE — RES GESTAE — VIOLATION OF RULES OF RAILWAY COMPANY AS 
EVIDENCE OF NEGLIGENCE. — In an action for the death of the plaintiff’s 
intestate, plaintiff claimed that the servants of the defendant railroad were 
negligent in not maintaining a lookout on the tender of a backing engine by 
which, it was alleged, the intestate was killed. Rules of the corporation re- 
quiring such a lookout were admitted in evidence. Held, that the admission 
was error. Louisville & N. R. Co. v. Stidham’s Adm’x, 218 S. W. 460 (Ky.). 

A slight majority of the authorities has sustained the admission of such pre- 
cautionary rules as evidence of a standard of care admitted or assumed by the 
corporation. Lake Shore & M.S. R. Co. v. Ward, 135 Ill. 511, 26 N. E. 520; 
Sullivan v. Richmond Light & R. Co., 128 App. Div. 175, 112 N. Y. Supp. 648. 
But no cases have been found holding a refusal to admit them error. And an 
important minority objects that the standard of care is fixed by law and may 
be neither enlarged nor decreased by the corporation. Fonda v. St. Paul City 
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Ry. Co., 71 Minn. 438, 74 N. W. 166; Virginia Ry. & Power Co. v. Godsey, 117 
Va. 167, 83 S. E. 1072. Moreover such penalizing of extra precautionary regu- 
lations might discourage their adoption. See Hoffman v. Cedar Rapids & 
M.C. Ry. Co., 157 Ia. 655, 674, 139 N. W. 165, 172. These rules may, how- 
ever, be of probative value as a crystallization of operative experience. See 
Birmingham Ry. L. & P. Co. v. Morris, 163 Ala. 190, 50 So. 198; Deister v. 
Atchison, T. & S. F. Ry. Co., 99 Kan. 525, 539, 162 Pac. 282, 288; 1 WIGMORE, 
EvwENceE, § 461. Their admission as such might well lie within the discretion 
of the trial court. A few cases treat them as circumstances of the defendant’s 
servant’s action. Cincinnati St. Ry. Co. v. Altemeier, Admr., 60 Ohio 10, 53 
N. E. 300; St. Louis, S. F. & T. Ry. Co. v. Andrews, 44 Tex. Civ. App. 426, 99 
S. W. 871. This seems sound. As a warning of potential danger and a sug- 
gested means of avoiding it, they color the servant’s act and are relevant on 
the question of his negligence. It is otherwise with rules adopted merely to 
facilitate systematic business operation. Chabott v. Grand Trunk Ry. Co., 77 
N. H. 133, 88 Atl. 995; Bush v. Union Pac. Ry. Co., 62 Kan. 709, 713, 64 Pac. 
624, 625. The rules in the principal case are clearly precautionary and should 
have been admitted. 


HusBAND AND WIFE — RIGHTS AND LIABILITIES OF WIFE AS TO THIRD 
PARTIES — ALIENATION OF AFFECTIONS — ANNULMENT OF MARRIAGE NO 
DEFENSE. — Plaintiff brought this action against her husband’s parents for 
alienation of affections. While the action was pending, the parents had their 
son’s marriage annulled because he was under the age of consent, as they had 
a right to do by statute. The trial court directed a verdict for defendants on 
the ground that the annulment was a bar to this action. Held, that a new 
trial be granted. Wolf v. Wolf, 181 N. Y. Supp. 368. 

The right of a wife to sue for alienation of her husband’s affections, though 
denied at common law, has been almost universally recognized since the mar- 
ried women’s acts. Foot v. Card, 58 Conn. 1, 18 Atl. 1027; Nolin v. Pearson, 
191 Mass. 283, 77 N. E. 890. The parents of the alienated spouse may be 
liable in such an action as well as a stranger, though in a suit against parents 
malice must be shown. Hutcheson v. Peck, 5 Johns. 196; Lannigan v. Lan- 
nigan, 222 Mass. 198, 110 N. E. 285. The marriage of persons under the age 
of consent is not void, but voidable merely by judicial decree. State v. Lowell, 
78 Minn. 166, 80 N. W. 877; People v. Ham, 206 Ill. App. 543. The effect of . 
a decree of annulment at common law was to make the marriage void from 
the outset, but in order to protect children born of voidable unions some 
jurisdictions save their legitimacy by statute. Mass. Rev. Laws (1902), 
c. 151, § 13; Inv. Stats. (1901) Art. 7, § 1037. Others make the marriage 
void only from the date of the decree. Harrison v. State, 22 Md. 468. See 
1909 N. Y. Consox. Laws, c. 14, § 7. Until that moment each party has a 
right to the conjugal society of the other. See Price v. Price, 124 N. Y. 580, 
590, 27 N. E. 383, 385. It follows that under the New York type of statute 
a subsequent dissolution of the marriage relationship will not prevent the in- 
jured spouse from recovering damages for the violation of her legal rights 
occurring between the marriage and the annulment. Luke v. Hill, 137 Ga. 


159, 73 S. E. 345. 


HusBAND AND WIFE — WIFE’S SEPARATE ESTATE — EXECUTION AGAINST 
HusBAND’s INTEREST IN ESTATE BY ENTIRETY. — Husband and wife held 
land as tenants by entirety. Judgment creditors of the husband brought a 
bill in equity praying that the court apply, to the satisfaction of their judg- 
ment, the rents and profits of the land so held. The defendant demurred. 
ey ma the demurrer be sustained.- Ohio Butierine Co. v. Hargrave, 84 So. 
376 (Fla.). 
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Tenants by entirety have each an indivisible interest in the whole. Jordan 
v. Reynolds, 105 Md. 288, 66 Atl. 37. See 2 BLACKSTONE, COMMENTARIES, 
182. At common law because of the husband’s absolute control over the 
wife’s property, both interests were, during his life, vested in him and subject 
to execution against him. Bennett v. Child, 19 Wis. 362; Hall v. Stephens, 65 
Mo. 670. Married Women’s Acts have altered the situation. Some courts 
have considered them as abolishing estates by entirety by destroying that 
fictitious identity of husband and wife on which they rest. Mittel v. Karl, 
133 Ill. 65, 24 N. E. 553; Robinson, Appellant, 88 Me. 17, 33 Atl. 652. Others 
regard them as rendering the interests of tenants by entirety divisible, alien- 
able, and separately subject to execution. Buttlar v. Rosenblath, 42 N. J. Eq., 
651, 9 Atl. 695; Hiles v. Fisher, 144 N. Y. 306, 39 N. E. 337. In most jurisdic- 
tions, however, the nature of the estate has not been changed, but the libera- 
tion of the wife’s interest from marital control has made it impossible for the 
husband to deal independently with the estate. Beihl v. Martin; 236 Pa. St. 
519, 84 Atl. 953; Ashbaugh v. Ashbaugh, 273 Mo. 353, 201 S. W. 72. Nor may 
execution be levied against his interest since this would prejudice the wife’s 
enjoyment of her identical and entire interest. Vinton v. Beamer, 55 Mich. 
559, 22 N. W. 40; Harris v. Carolina Distributing Co., 172 N. C. 16, 89 S. E. 
789; Otto F. Stifel’s Brewing Co. v. Saxy, 273 Mo. 159, 172 S. W. 67. The 
principal case follows this decided trend of authority. But such an interpreta- 
tion of legislation which aims to abolish economic disabilities once incident to 
the marriage relation may well be considered too restrictive. 


INDEMNITY — JOINT Tort-FEASORS — RECOVERY FROM PARTY PRIMARILY 
RESPONSIBLE. — On account of the defendant’s reckless driving, the plaintiff 
was forced to turn to the left and drive upon the sidewalk, where he injured 
one Stock. Stock brought action against both parties and recovered judg- 
ment against the plaintiff. The plaintiff seeks to recover indemnity. The 
defendant moved for judgment on the pleadings. Held, that the motion be 
denied. Knippenberg v. Lord & Taylor, 183 N. Y. Supp. 72. - 

Generally speaking the law does not allow indemnity or contribution be- 
tween joint tort-feasors. Central of Georgia R. R. Co. v. Macon R. R. & Light 
Co., 9 Ga. App. 628, 71 S. E. 1076. Union Stockyards Co. v. Chicago R. R. Co., 
196 U. S. 217. But there are exceptions which greatly limit this rule. See 
Bailey v. Bussing, 28 Conn. 455. See CooLry, Torts, 3 ed. 254. One of 
these, an extension of the doctrine of the last clear chance, allows the tort- 
feasor who at the time of the injury could not have prevented it to have 
indemnity from the tort-feasor who could. Nashua Iron and Steel Co. v. Worces- 
ter and Nashua R. R.Co.,62 N. H. 159. See, contra, Francis H. Bohlen, “Con- 
tributory Negligence,” 21 Harv. L. Rrv. 233, 292. Another exception allows 
a tort-feasor whose negligence consisted in some mere failure to perform an 
affirmative duty to have indemnity from one whose negligence was active. 
Fulton County Gas & Elec. Co. v. Hudson River Tel. Co., 130 App. Div. 644, 
114 N. Y. Supp. 642. Hudson Valley R. R. Co. v. Mechanicville Elec. Light 
& Gas Co., 180 App. Div. 86, 167 N. Y. Supp. 428. The principal case does 
not, as the court suggests, come within the first exception, because the plain- 
tiff’s negligence followed that of the defendant. Nor does it come within 
the second, because the plaintiff was not merely passively negligent. His in- 
tervening act contributed to the injury. But this act was defensive against 
the dangerous situation created by the defendant. On principle it seems 
that one who thus acts defensively should be entitled to indemnity, even 
if his defensive act, with respect to a third person, is negligent. 


INSURANCE — INSURABLE INTEREST — NECESSITY OF SUCH INTEREST IN 
SECOND ASSIGNEE WHEN First ASSIGNEE HAS NO INSURABLE INTEREST. — A 
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took out a life insurance policy payable to his executor and subsequently 
assigned it to B for value in New York. B sold it to C Bank in Alabama. 
Neither B nor C Bank had any insurable interest in A’s life. A died, 
A’s executor, B and C Bank, each claimed the proceeds of the policy. The 
insurance company paid the money into court. Held, that C Bank is 
josey . the proceeds. Haase v. First National Bank of Anniston, 84 So. 
761 (Ala.). 

The validity of the successive assignments in this case must be determined 
by the law of the places where they are made. Miller v. Manhattan Life In- 
surance Co., 110 La. Ann. 652, 34 So. 723; Lee v. Abdy, L. R. 17 Q. B. D. 3009. 
The first assignment is governed by the law of New York, which does not 
require any insurable interest in the assignee. Olmsted v. Keyes, 85 N. Y. 593; 
Foryciarz v. Prudential Insurance Co., 95 Misc. (N. Y.) 306, 158 N. Y. Supp. 
834. Therefore B’s claim is superior to that of A’s executor. The second 
assignment is governed by Alabama law. And in Alabama an assignment of a 
life policy by the assured or a beneficiary to one without an insurable interest 
is void as against public policy. Helmestad v. Miller, 76 Ala. 183; Troy v. 
London, 145 Ala. 280, 39 So. 713. The court assumes that the requirement of 
an insurable interest is intended to reduce the temptation to kill the assured. 
Since there is no reason to suppose that succeeding assignees are more likely 
than B to murder A, the court concludes that the policy does not apply here. 
But the real purpose of the doctrine is to prevent wager contracts. See 2 
Joyce, INSURANCE, 2 ed., § 894. The assignment to C Bank is none the less 
a wager contract because both B and C Bank are without insurable interests. 
Therefore, the policy does properly apply here to render void the assignment 
to C Bank, and the proceeds should go to B. 


JupcEs — DISQUALIFICATION FOR KINSHIP WITH A PARTY IN INTEREST — 
ATTORNEY ON A CONTINGENT FEE AS A ParRTy IN INTEREST. — The defend- 
ant’s counsel was a first cousin of the trial judge. By his contract with the 
defendant he was to receive fifty dollars in any event, and four hundred fifty 
dollars if the defendant won. A constitutional provision prohibits a judge 
from presiding at the trial of any cause “where the parties or either of them 
shall be connected with him by affinity or consanguinity.” Held, that the 
judge was not disqualified. Norwich Union Fire Ins. Co. v. Standard Drug 
Co., 83 So. 676 (Miss.). 

An attorney has a pecuniary interest in the result of the suit, since he is 
entitled to the aid of the court in procuring the payment of his fees out of the 
proceeds of the judgment recovered. Read v. Dupper, 6 T. R. 361; Rooney v. 
Second Ave. Ry. Co., 18 N. Y. 368. But this alone is not held sufficient to 
make him a party. People v. Whitney, 105 Mich. 622, 63 N. W. 765. See 
Casmento v. Barlow Bros. Co., 83 Conn. 180, 182, 76 Atl. 361, 362. On the 
other hand, the attorney has been held to be a party within the meaning of 
the statute where his fees are to be paid as part of the judgment, or are to be 
fixed by the court. Roberts v. Roberts, 115 Ga. 259, 41 S. E. 616; Brown v. 
Brown, 103 Kan. 53, 172 Pac. 1005. In the intermediate case of a contingent 
fee, most courts hold the attorney to be a party, not distinguishing between 
contingent fees of a fixed sum, and those which are to be a percentage of the 
amount recovered. Johnson v. State, 87 Ark. 45, 112 S. W. 143; State v. Pitch- 
ford, 43 Okla. 105, 141 Pac. 433. The principal case, however, and some others, 
distinguish these forms of fees, and declare the attorney to be a party only 
when he is to be paid upon a percentage basis. Young v. Harris, 146 Ga. 333, 
91S. E. 37. But see Y. & M. V. Railroad Co. v. Kirk, 102 Miss. 41, 58 So. 710; 
Shuford v. Shuford, 141 Ga. 407, 81 S. E. 115. However, the distinction be- 
tween contingent fees generally, and fixed fees, is clearer, and probably a more 
satisfactory place to draw the line. 











RECENT CASES 217 


LANDLORD AND TENANT — ABANDONMENT OF LEASE — Duty oF LAND- 
LORD TO ACCEPT NEW TENANT TO MINIMIzE DaMaGEs. — A lease stipulated 
against an assignment or a sublease without the lessor’s consent, and allowed 
him the option of re-entering and reletting the premises in case they were 
vacated. The lessee vacated during the term, and thereafter offered a new 
tenant, whom the lessor refused to accept. The lessee claimed that the lessor 
was bound to accept a proper tenant to minimize damages. Held, that the 
lessor recover the full amount of the rent. Muller v. Beck, 110 Atl. 831 (N. J.). 

It is a familiar rule in contracts that a plaintiff cannot recover for such 
damages as he might reasonably have prevented. Miller v. Mariner’s Church, 
7 Me. 51; Roberts v. Lehl, 27 Colo. App. 351, 149 Pac. 851; Moses v. Autuono, 
56 Fla. 499, 47 So. 925. But it is also established that a landlord upon the 
tenant’s abandonment is under no duty to relet to minimize the amount of his 
recovery. Bowen v. Clarke, 22 Ore. 566, 30 Pac. 430; Becar v. Flues, 64 N. Y. 
518; Patterson v. Emerick, 21 Ind. App. 614, 52 N. E. ror2. But see contra, 
West Side Auction House Co. v. Conn. Mutual Life Ins. Co., 186 Ill. 156, 57 
N. E. 839; Sears v. Curtis, 189 Ill. App. 420. Though it is true that the land- 
lord’s recovery is for rent rather than for damages, the two principles are 
hardly reconcilable. After the breach of a personal service contract, the 
plaintiff must make reasonable effort to find new employment. King & Gra- 
ham v. Steiren, 44 Pa. St. 99; Howard v. Daly, 61 N. Y. 362. So it would seem 
just to impose on the landlord a similar duty to relet. Nor would the duty 
be inconsistent with the continuance of the lease, for the landlord in most 
jurisdictions may rerent for the tenant’s benefit without thereby effecting a 
surrender. Auer v. Penn, 99 Pa. St. 370; Oldewurtel v. Wiesenfeld, 97 Md. 165, 
54 Atl. 969; Brown v. Cairns, 107 Ia. 727, 77 N. W. 478. Contra, Gray v. 
Kaufman Dairy, etc. Co., 162 N. Y. 388, 56 N. E. 903. Of course the principal 
case may be distinguished on the particular terms of the lease. But in so far 
as the case impliedly stands for the denial generally of any duty to relet, it 
asserts a principle that may well be challenged. 


LANDLORD AND TENANT— CONDITIONS AND COVENANTS IN LEASES — 
WAIVER OF FORFEITURE — ACCEPTANCE OF RENT UNDER Protest. —A 
landlord gave a weekly tenant notice to quit. The tenant remained in pos- 
session and tendered rent accruing after expiration of the notice. The land- 
lord accepted the money but stipulated that it was for “use and occupation” 
and that the tenancy was not thereby recognized. In a suit by the landlord 
to recover possession, the tenant set up the defense that the plaintiff by this 
acceptance had waived the notice to quit. Held, that the defense is valid. 
Hartell v. Blackler, [1920] 2 K. B. 161. 

A landlord brought action against a tenant for years to recover possession, 
on the tenant’s breach of covenant to pay rent. The tenant took advantage 
_ of a statute and stopped the proceedings by paying to the landlord the rent 
in arrear (15 and 16 VicT., c. 76, § 212). The landlord then brought a second 
action on a cause of forfeiture which had existed before the previous action. 
The tenant set up the defense that the cause for forfeiture had been waived 
by the acceptance of rent accruing thereafter in the first suit. Held, that the 
defense is invalid. Evans v. Enever, [1920] 2 K. B. 315. 

For a discussion of these cases, see NOTES, p. 203, supra. 


LANDLORD AND TENANT— HoLpING OvER— Opp TERM LESS THAN A 
YEAR RENEWED BY ACCEPTANCE OF RENT FROM TENANT HOLDING OVER. — 
Premises were let to defendant for a term of seven months for the “seven 
months’ rent” of $420, payable in equal monthly instalments. Defendant 
held over for some time, the landlord accepting the.monthly rent. In an 
action of ejectment by plaintiff the matter turned on the length of the term 
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created by the acceptance of rent. Held, that it was another tenancy for 
seven months. Farbman v. Meyers, 77 Leg. Intel. 642. 

Where a tenant holds over and the landlord assents, the length of the new 
term is fixed by implication of law. Robinson v. Holt, 90 Ala. 115, 7 So. 441; 
Souhami v. Brownstone, 177 N. Y. Supp. 726. Most cases hold that where 
the original tenancy was for a year or more the new tenancy is from year to 
year or for a year. Smith v. Bell, 44 Minn. 524, 47 N. W. 263; Condon v. 
Brockway, 157 Ill. 90, 41 N. E. 634. The view has also been taken that the 
length of the period for which rent is computed delimits the new term. 
Kaufman v. Mastin, 66 W. Va. 99, 66 S. E. 92. Where the expired lease was 
for a period less than a year it has been held that the new term was of the 
same duration as the old one. Waterman v. Le Sage, 142 Wis. 97, 124 N. W. 
1041; Wood v. Gordon, 18 N. Y. Supp. 109; Ballenbacker v. Fritts, 98 Ind. 50. 
But the implied term has also been decided to be from month to month. 
Eastman v. Richard & Co., 29 Can. Sup. Ct. Rep. 438. In the case of odd 
termed leases, as in the principal case, it would seem that the parties rarely 
contemplate the duplication of the original period. In the absence of needed 
legislation it would therefore be better to imply a tenancy from month to month. 





MARRIAGE — NULLIFICATION — FRAUD WHERE MARRIAGE IS UNCON- 
SUMMATED. — Immediately after her marriage and before its consummation 
the petitioner discovered that her husband was a repulsively immoral man 
and left him. She now asks for nullification of the marriage on the ground of 
fraud. Held, that a decree will issue. Ysern v. Horter, 110 Atl. 31 (N. J.). 

Fraud as to material facts which induce consent to marriage is a well recog- 
nized ground for annulment. See Franklin G. Fessenden, “‘Nullity of Mar- 
riage,” 13 Harv. L. Rev. 110, 113. English courts refuse a decree except 
where the fact of impotency or the identity of a party has been concealed by 
fraud. Napier v. Napier, [1915] P. 184; Moss v. Moss, [1897] P. 263. But in 
America courts have widened the doctrine to include cases of antenuptial 
pregnancy, incurable contagious disease at the time of the marriage, and in- 
tention never to consummate the marriage. Reynolds v. Reynolds, 3 Allen 
(Mass.), 605; Svenson v. Svenson, 178 N. Y. 54, 70 N. E. 120; Bolmer v. Edsall, 
90 N. J. Eq. 2099, 106 Atl. 646. See 24 Harv. L. Rev. 157. Courts have re- 
fused steadily to decree annulment for misrepresentation as to disposition, 
habits, or moral character and have seemed to consider consummation of the 

_ marriage immaterial. Wier v. Still, 31 Iowa, 107; Williamson v. Williamson, 
34 App. D. C. 536. Contra, King v. Brewer, 8 Misc. 587, 29 N. Y. Supp. 
1114; Weill v. Weill, 104 Misc. 561, 172 N. Y. Supp. 589. The New Jersey 
court follows the tendency of the New York cases by holding that fraudulent 
concealment of immoral character is a ground for annulment if the marriage 
is unconsummated. The prevailing view is that consummation is not an 

essential of a valid marriage. Franklin v. Franklin, 154 Mass. 515, 28 N. E. 

681. See 32 Harv. L. Rev. 848, 849. Since the court probably would have 

refused annulment had there been consummation, it seems that the principal 

case goes too far by its destruction of the marriage status. 





New TRIAL— GROUNDS FOR GRANTING NEW TrIAL— NECESSITY FOR 
PREJUDICIAL Error. — Plaintiff, upon the evidence, was entitled to a vetdict 
against the defendant for either $153.90 or $169.12 or nothing. The jury re- 
turned verdict for $153. Held, that the defendant is entitled to a new trial. 
De Corte v. Trichinsky, 102 N. Y. Supp. 749. 

The case is wrong and absurd. It is clear that a compromise verdict is not 
involved. Nor was the defendant prejudiced — quite the opposite. If the 
court did not care to correct the error summarily of its own motion, surely 
“de minimis” applies. Incidentally the costs of the motion were $30. 
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PARTNERSHIP — RIGHTS, DUTIES, AND LIABILITIES OF PARTNERS INTER 
SE— RIGHT TO CONTRIBUTION FOR Costs OF SUCCESSFUL DEFENSE OF UN- 
WARRANTED Suit. —A partnership, consisting of plaintiff and defendant, 
acted as broker in effecting a sale of realty. Subsequent to the dissolution of 
the partnership, the purchaser of the realty brought an action against the 
plaintiff individually for alleged fraudulent misrepresentations connected 
with the sale of the land, an action which the present plaintiff successfully 
defended. The plaintiff seeks to recover from the defendant a proportionate 
share of the costs of his defense. To a complaint containing substantially the 
above facts, defendant demurred. Held, that the demurrer be sustained. 
Hadley v. Coffin, 176 N. W. 885 (Iowa). 

Although treatises on the law of Partnership do not adequately deal with 
the problem here presented, the case can be satisfactorily reasoned out on 
principles of agency. The plaintiff was undoubtedly not only a partner, but 
also an agent of the partnership. See Midland Nat. Bank v. Schoen, 123 Mo. 
650, 27 S. W. 547; StorY, PARTNERSHIP, 3 ed., § 1. As such agent he had an 
undisputed right to be indemnified by his principal — the firm — for such 
losses as proximately resulted from the relationship. Adamson v. Jarvis, 
4 Bing. 66; Guirney v. St. Paul R. R. Co., 43 Minn. 496, 46 N. W. 78. And the 
fact that the relation has terminated when the loss is suffered should not 
derogate from this principle of reimbursement. D’Arcy v. Lyle, 5 Binn. (Pa.) 
441. Accordingly if the plaintiff could have established the causal connection 
between his agency and the loss to which he was subjected, his right to reim- 
bursement by the firm, and therefore of contribution against his partner, would 
have been clear. Of course, the difficulty largely lies in establishing that the 
plaintiff’s loss was a proximate consequence of the execution of the agency. 
See First Nat. Bank v. Tenney, 43 Ill. App. 544; 1 MECHEM, AGENCY, 2 ed., 
§§ 1603 ef seg. In the principal case, it would seem that the factor of proxi- 
mate causation was much too arguable to lay the complaint open to a de- 
murrer. Cf. D’Arcy v. Lyle, supra; First Nat. Bank v. Tenney, supra. 


PusLic OFFICERS — JUDGES — LIABILITY OF JUSTICES OF PEACE FOR MIN- 
ISTERIAL Acts. — The defendants, justices of the peace, were required by stat- 
ute to forward the record of cases they had tried to the upper court on notice 
of appeal. The plaintiff in this action gave such notice to the defendants who 
failed to forward the papers. Not having the record, the upper court dismissed 
the appeal. The plaintiff now sues the defendant for the loss which resulted. 
Held, that the defendants are liable. Kowalenko v. Lewis and Lepine, (1920) 
3 W. W. R. 1109. 

By the common law public officers are liable for misfeasance and nonfeasance 
to persons injured thereby. Wright v. Shanahan, 149 N. Y. 495, 44 N. E. 74. 
This rule is subject to the qualification that judicial officers, acting within their 
jurisdiction, enjoy absolute immunity for acts of a judicial nature. Henke v. 
McCord, 55 Ia. 378, 7 N. W. 623. Statements in the books that justices of the 
peace enjoy a lesser degree of immunity than judges of superior courts are 
largely founded on dicta. 2 SHEARMAN & REDFIELD, NEGLIGENCE, 6 ed., § 303. 
The modern tendency, at any event, is to afford all judges the same broad 
protection. Broom v. Douglass, 175 Ala. 268, 57 So. 860. All judicial officers, 
however, are liable for ministerial acts. See People v. Bush, 40 Cal. 344, 346. 
The question in every case of this type is, therefore, whether the act is minis- 
terial or judicial. An act which on a given set of facts must be performed in a 
prescribed manner, according to legal mandate, is ministerial. Hammav. People, 
42 Col. 401, 94 Pac. 326. Though the principles applicable are simple, it is 
often difficult to apply them to the particular facts. Cf. Wertheimer v. Howard, 
30 Mo. 420, and Briggs v. Wardell, 10 Mass. 356. As the act in the principal 
case is clearly ministerial, the defendants are liable on ordinary tort principles. 
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SUBSCRIPTIONS — SUBSCRIPTIONS FOR CHARITABLE OBJECTS — ENFORCE- 
ABILITY OF PLEDGE TO CoMMUNITY WAR CHEST. — Plaintiff, a local organiza- 
tion for the efficient collection and distribution of war charities, sues to en- 
force defendant’s pledge to it. Held, that the verdict be directed for plaintiff. 
Mechanicville War Chest v. Ryan, 181 N. Y. Supp. 576. 

Charitable subscriptions are enforced at law by the great weight of au- 
thority but on various analytically unsound grounds. See 1 WILLISTON, Con- 
TRACTS, §§ 116, 377; 15 Harv. L. Rev. 312. The most common device is to 
hold the subscription an offer, accepted by incurring liability in reliance thereon. 
Young Men’s Christian Ass’n v. Estill, 140 Ga. 291, 78 S. E. 1075. Other cases 
find consideration for the subscriber’s promise in promises of other subscribers, 
in an implied promise to apply funds properly, in efforts to obtain additional 
subscriptions, or in inducing of other subscriptions thereby. Petty v. Trustees 
of Church, 95 Ind. 278; Troy Academy v. Nelson, 24 Vt. 189; Keuka College v. 
Ray, 167 N. Y. 96, 60 N. E. 325; Irwin v. Lombard University, 56 Ohio St. 9, 
46 N. E. 63. Some, agreeing with the English view, deny recovery altogether. 
In re Hudson, 54 L. J. Ch. 811; Montpelier Seminary v. Smith’s Estate, 69 Vt. 
382, 38 Atl. 66. A charitable subscription is clearly a promise to make a gift, 
without legal consideration. Nevertheless it seems unfair to allow the sub- 
scriber to avoid his solemn promise, in reasonable reliance on which liabilities 
have been incurred. And courts confronted with this dilemma will continue 
to hold the subscription legally enforceable. Promissory estoppel generally 
operates only to support a waiver. Schroeder v. Young, 161 U. S. 334. See 
1 Wit.iston, Contracts, § 139. But two cases have made it the basis of 
liability to an individual. Ricketts v. Scothorn, 57 Neb. 51, 77 N. W. 365; 
Switzer v. Gertenbach, 122 Ill. App. 26. And some have held it the foundation 
of liability for charitable subscriptions. Beatty v. Western College, 177 Il. 
280, 52 N. E. 432. Its uniform recognition in this field would harmonize the 
decisions and substitute truth for fiction in the opinions. 


TAXATION — IncoME Tax Law OF 1913 — DEDUCTION FOR LossEs “IN- 
CURRED IN TRADE.” — Plaintiff, a member of a firm of cotton bag manufac- 
turers, conducted a series of transactions on his own account on the cotton 
exchange, extending over more than three years, and resulting in a large finan- 
cial loss. On his income tax returns for 1913 and 1914 he deducted these losses, 
under the provision permitting deduction for “losses actually sustained dur- 
ing the year, incurred in trade. ... .” (38 Stat. at L. 167.) Defendant, as 
internal revenue collector, assessed an additional tax upon these deductions, 
relying upon a Treasury Department ruling to the effect that the term “in 
trade” was to be held to apply only to the trade or trades in which the person 
was engaged, investing money and devoting at least a part of his time and at- 
tention, and not to isolated transactions. (TREASURY DECISION 2090, Oct. 
14, 1914.) Plaintiff paid the tax under protest, and brought this action to re- 
cover the money paid. Held, that the plaintiff could not recover. Mente v. 
Eisner, 266 Fed. 161 (C. C. A.). 

It seems on its face inconsistent to hold profits from speculation in stocks 
or commodities taxable as part of a man’s gross income, and to allow no de- 
duction for losses. But such profits are clearly taxable under the statute. See 
38 Stat. at L. 167. The deductions to be made therefrom are, under the 
Sixteenth Amendment, entirely within the discretion of Congress. The courts 
can therefore do no more than construe the words, “incurred in trade.” In 
the present case, “trade” was taken to mean the business by which a man 
earns his livelihood, which is a definition sometimes employed. See Woodfield 
v. Colzey, 47 Ga. 121, 124; People v. Warden of City Prison, 144 N. Y. 529, 538, 
39 N. E. 686, 689. But this is using the word in the sense of a trade, as synony- 
mous with calling or occupation. See-Topeka v. Jones, 74 Kan. 164, 166, 86 
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Pac. 162, 163. “Trade” has usually, however, been more broadly defined as 
buying and selling, or any dealing by way of sale or exchange. See May v. 
Sloan, 101 U. S. 231, 237; Doe v. Bird, 2 A. & E. 161, 166. See also 3 Bovv. 
L. Dict. 3290. This definition has been held to apply to a single transaction. 
United States v. Douglas, 190 Fed. 482. There seems to be nothing in the act 
to show that Congress intended. the narrower interpretation, especially in 
view of the fact that by a later statute, such losses may be deducted under a 
provision permitting deduction for all losses incurred in “any transaction en- 
tered into for profit.” See 40 Stat. aT L. 1067. 


TAXATION — PARTICULAR Forms OF TAXATION — TRANSFER TAX: TRANS- 
FER TO CHILDREN UNDER ANTENUPTIAL AGREEMENT. — A and B made an 
antenuptial agreement whereby, on the death of either, leaving issue, said 
issue were to take one third of the community property. A died. His chil- 
dren claim that the transfer to them under the agreement is not taxable under 
the New York Taxable Transfers Act. (1909 NEw York Laws, c. 62; CONSOL. 
Laws, c. 60, Art. 10.) Held, that the transfer is not taxable. Matter of Schmoll, 
191 App. Div. 435, 181 N. Y. Supp. 542. 

For a discussion of the principles involved in this case, see NOTES, p. 198, 


supra. 





BOOK REVIEWS 


PROGRESS OF CONTINENTAL LAW IN THE NINETEENTH CENTURY. By Various 
Authors. Continental Legal History Series, Vol. XI. Boston: Little, 
Brown, and Company. 1918. 


For American purposes this is the most useful volume in a useful series. In 
the first two chapters (by Alvarez) the philosophical ideas which underlay our 
American Bills of Rights, as well as the French legislation of 1804, and the later 
modes of thought which characterized the maturity of law in the nineteenth 
century both in Europe and in America, are set forth clearly in convenient 
form. The thoughtful reader who can apply to the text his own knowledge 
of nineteenth-century American law will find much to aid him in under- 
standing our law as it was a generation ago. Also he will find much material 
for reflection in such phenomena as the text of the French Civil Code of 1804 
making liability a corollary of fault and the rise of liability without fault in 
recent years (pp. 58-61). 

Chapter 3, “‘ Changes of Principle in the Field of Liberty, Contract, Liability 
and Property,” translated from Duguit’s Transformations du droit privé depuis 
le code Napoléon, is a book in itself and deserves the most careful reading by 
American lawyers. The belief of lawyers in the first half of the last century 
“that law was an exact system, commanding adherence with the same rigor and 
unassailable logic as a system of geometry” (67), the breakdown of the word 
“right” as a legal conception (70), the functional idea of duty (73), the rise of 
legal limitations upon individual activity imposed in the interest of the indi- 
vidual (80), — all these things are as manifest and as significant in our law 
as in French law. In the last century there was a persistent attempt to force 
the common law of contracts into a Romanist mold, to state common-law rela- 
tional doctrines in terms of “implied contract,” to make tort liability depend 
upon culpability, in short to make the individual will the central point in our 
legal theory. Partly this resulted from a natural turning to the civilians for 
systematic ideas in view of the poverty of our law in this respect. Even more 
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it grew out of the modes of thought which governed everywhere in nineteenth- 
century science of law. Duguit’s argument that the will-conception of a legal 

transaction ‘‘no longer agrees in the least with the facts” (89), his discussion of 

the duties of a public service company (120 ff.), and his exposition of the “new 

conception of liability for an injurious act” (125 ff.), are of great value for us. 

For he shows that this interpretation of everything in terms of the individual 

will, which our law has resisted and our courts have had to abandon, is breaking 

down at home. Again, the legal questions of which he treats under the head of 

“property as a social function” (129 ff.) are quite as important with us as in 

twentieth-century France: The distinction between socialization of property, 

which is becoming a fact, and collective ownership, which is but a creed (129), 

the legal theory of property in terms of economic need (130), the demonstration 

that ‘the individualistic system of property law is disappearing” (132), and 
the point that this does not mean disappearance of private ownership as an 
economic institution, but “that the legal notion upon which protection of 
property is founded is being modified” (134), may be verified out of our law by 
the same methods which he applies to French law. This chapter, written 
in the best style of a great thinker, is a notable contribution to the science 
of law and could properly have found a place in the series on Philosophy of 
Law. 

Charmont’s chapter on “Changes of Principle in the Field of Family, In- 
heritance and Persons” (chap. 4) deals with a subject in which we have been 
more conscious of change and has less interest for us. French attempts to 
adopt American homestead legislation (162 ff.) suggest how futile these borrow- 
ings of exotic institutions are likely to prove. Also the movement for “restora- 
tion of paternal testamentary power” (184 ff:) should give pause to those who 
would introduce the “‘reserve”’ or some equivalent institution with us. Another 
rerme “" interest is the effect of stock companies upon the French family 

1609 ff.). 

Five succeeding chapters (5-9) treat of the method and influence of the 
modern codes historically and comparatively. They contain little or nothing 
that is not well known, but chap. 9 (by Rocco) on the commercial codes gives 
the first good account in English of the work of Thél and Goldschmidt in the 
system and history of commercial law. The remaining chapters treat of the 
‘Movement for the International Assimilation of Law,’”’ which excited much 
interest among scholars in the past twenty-five years. As things are, thesubject 
is somewhat academic. But the thoughtful and eloquent address of Dean 
Wigmore with which the volume closes deserves to be pondered in connection 
with inevitable ‘movements for unification of law in the United States, if not 
for the promotion or restoration of unity of law among English-speaking 

ples. 

A few doubtful translations, e. g., “gross failure of consideration” for lésion 
(p. 14), do not seriously detract from the value of the book. . 

R. P. 





JURISPRUDENCE. By Sir John [William] Salmond. Sixth Edition. London: 
Sweet and Maxwell, Limited. 1920. pp. xv, 512. 


The practice of issuing reprints of a standard work with minor changes under 
the guise of new editions leads inevitably to a point where it becomes obvious 
that the book speaks from the date of the original publication and not from 
the date of the zmprimatur. With the sixth edition Salmond’s book on Juris- 
prudence has reached that point. When the first edition appeared in 1902 it 
was easily the best general introduction to the subject in the English language. 
Even then what was original in it was not new, as the author was rather re- 
stating in rounded form what he had worked out in his Essays in Jurisprudence 
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and Legal History (1891), his First Principles in Jurisprudence (1893), and his 
essays in the last decade of the nineteenth century in the Law Quarterly Re- 
view. It is from that decade that ‘the book speaks. That it is still the best 
work of its kind to put into the hands of the student proves rather that there 
is a gap in our literature, than that nothing has happened in the last quarter of 
a century in the world of jurisprudence. On the contrary, so much has hap- 
pened that our author is painfully conscious that neither his engagements nor 
his opportunities have been such as to enable him to maintain the bibliogra- 
phy, an especially good feature of the first edition, “as an adequate guide to 
the literature of the subject.” Accordingly he now omits this bibliography 
altogether. But, one wonders, can a book really be more modern than its 
bibliography? 

An examination of the text of the book before us shows that it has taken 
practically no advantage of the translations made available by the Association 
of American Law Schools through its Modern Legal Philosophy Series or its 
Continental Legal History Series. The discussion of fundamental legal con- 
ceptions (Chapters X and XT) has not been benefited by Dean Pound’s elucida- 
tion of rights and interests in the International Journal of Ethics or the late 
Professor Hohfeld’s painstaking analysis in the Yale Law Journal. Its philos- 
ophy of law — the book has a distinct philosophical tinge (see e. g., Chapter 
IIT) — is equally oblivious of Kohler’s Neo-Hegelian Universalrechtsgeschichte 
and of Stammler’s Neo-Kantian categories. Its treatment of the “law of 
nature” is kindly, though firm, and yet there is nothing in it about the law-of- 
nature-with-a-changing-content that the recent French writers have taken 
from Stammler and developed into a system of their own. The movement for 
the socialization of the law was just beginning to make itself felt in Anglo- 
American law when Salmond was formulating his ideas, and writing from that 
laboratory of social experiments, New Zealand, he naturally touched on some 
phases of the movement (cf. his discussion of the purposes of punishment in 
Chapter IV); but it is difficult to see how one can ignore the challenge of Dean 
Pound’s chapters on The Scope and Purpose of Sociological Jurisprudence in 
the Harvarp Law REVIEw (vol. 24, p. 591; vol. 25, p. 140, p. 489) in this 
connection. 

There is one phase of current opinion bearing on juristic problems that seems 
to have impressed the author with the necessity of elaborating his discussion 
in an Appendix. It is the vexed problem of sovereignty. It is not, however, 
the discussion of the recent French jurists who would make of the state a kind 
of public service corporation, that has troubled the author. These might lead 
to the modification of Appendix IT instead of the addition of Appendix V. It is 
rather the unfortunate circumstance that we insist on calling by an eighteenth- 
century name the twentieth-century facts that cannot be comfortably sum- 
marized in a single word, at least not in the word “sovereignty.” In the 
various parts of the British Empire these facts are, of course, particularly com- 
plicated. For this reason though a successful summary of them in traditional 
terms is a feat requiring much cleverness, it is not likely to interest the Ameri- 
can reader, except as cumulative evidence of the necessity of abandoning the 
old nomenclature eventually. 

Sir John Salmond’s service to the science of jurisprudence is great beyond 
measure; but a part of this service, it must not be forgotten, has been the 
stimulation of thought which has made not only his bibliography but great 
parts of his book obsolete. It is to be hoped that he may long be spared to the 
science and that he may find occasion and opportunity to revise the book in 
the light of the developments which, as he has demonstrated elsewhere (e. g., 
in his introduction to The Science of Legal Method, 1917), have not passed by 
him unnoticed. 

NATHAN ISAAcs. 
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Maritm™meE Law. By Albert Saunders. Second Edition, enlarged, with a 
Supplement by Sanford D. Cole on the law of shipping during war. Lon- 
don: Effingham Wilson. 1920. pp. xxxii, 470 + 31. 


Fantastic as the life of Lucius Titius, gathered from the ancient Roman 
references in the Digest, and pieced together by Stammler in his “‘Aufgaben,”’! 
is the checkered career of the good ship Malabar, as told by Mr. Albert 
Saunders in his Maritime Law, an enlarged edition of which has recently 
appeared. Mr. Saunders’ purpose, as he tells us in his preface, is not so much 
to give a profound exposition of the law of admiralty, as to set forth in a read- 
able way the practical operation of maritime law as he has observed it during 
his long practice in the English Admiralty Courts. To do so he has adopted 
the unique method of a narrative form; he follows the legal fortunes of his 
imaginary ship from the time the contract for her construction is entered into 

_with the shipbuilder until she is finally sunk off Ushant, drowning two of her 
passengers and four of her crew, and the affairs of the Malabar Steamship Com- 
pany are consequently wound up and a liquidator appointed. The author, fol- 
lowing the fortunes of the ship through nine successive voyages, runs pretty 
completely through the gamut of possible maritime eventualities; and each 
event lends occasion for a discussion of resulting legal liabilities and a con- 
sideration of leading cases in point. 

One cannot avoid questioning whether the narrative is the happiest form for 
an exposition of law. Such a book could never be devoured as summer fiction; 
at best it seems doubtful whether any one would be lured to read merely because 
of a desire to follow the fortunes of the Malabar. On the other hand, for the 
practitioner seeking a general treatise on maritime law, or desiring to find 
the law on some specific point, the narrative method successfully prevents the 
arrangement of the material in such concise form as to be immediately and 
easily accessible, — a defect which might be cured, but unfortunately is not, 
by a full and careful index. Considered, however, as an elementary exposition 
of English maritime law largely for the benefit of ship owners and shippers, 
the book has distinct merits. The law is set forth in fairly general outlines 
without presupposing an expert’s knowledge; and for this reason the book has 
fulfilled, and will doubtless continue to do so, a very useful function in the 
commercial world. 

Maritime law is a subject of great and growing importance because of the 
ever-increasing size and costliness of modern ships and cargoes, and will always 
be of peculiar interest as the outgrowth of a world-wide system of law, cosmo- 
politan in its nature and international in its scope, and therefore largely free 
from the provincialities of English common law. In view of the importance 
of the subject it is remarkable how few good textbooks and adequate treatises 
on maritime law exist. One therefore welcomes the more the appearance of 
this new and enlarged edition of Saunders’ Maritime Law. F. B. S. 





Tue LAw oF DAMAGES AND CoMPENSATION. By F. O. Arnold. Second Edi- 
tion. London: Butterworth & Co. 1919. pp. Ixxxvi, 354, 54. 


Since the first edition, in 1913, Arnold on Damages has become the standard 
English work on the subject. The English courts have never worked out the 
law of damages as our own courts have done. The twenty-five hundred Eng- 
lish cases here cited (many of them not concerned with damages) are an in- 
considerable fraction of the cases cited in the latest editions of Sedgwick and 
Sutherland. Many subjects of importance in the American law are here not 
even mentioned — avoidable consequences, for instance —or are dismissed 





1 Stammler: Aufgaben aus dem Rémischen Recht, p. 183. 
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with a few lines, as is the case with exemplary damages. The treatment of 
the subject is concise and encyclopedic, and the author seldom reconciles 
contradictory passages in the decisions or criticizes the language of a court. 
Of the rather meager text, a considerable proportion is taken up with con- 
siderations of cause of action. Nor does the author contribute a clear ar- 
rangement, an enlightening analysis, or a development of general principles. 
These things the author modestly disclaims. The book is what it purports to 
be: an industrious and valuable compendium of the English decisions on the 
subject. J. H. B. 





THE LAW OF MoRTGAGES OF REAL Estate. By John Delatre Falconbridge, 
M.A., LL.B. Toronto: Canada Law Book Company, Limited. 1919. 
pp. Ixxili, 797. 


This treatise is intended for the use of students as well as practitioners. It 
is probable that it will be found more useful for the latter class of readers than 
for the former. The author does not make a very serious attempt to discuss 
the theoretical foundations upon which the law is based; the presentation is 
somewhat dogmatic. A student would have difficulty in grasping the law of 
mortgages from a study of this book alone. By the practitioner it will doubt- 
less be found a very convenient statement of the common law and statutory 
law of mortgages as it is administered to-day in Canada (except Quebec), and 
particularly in the province of Ontario. The practitioner in Ontario will find 
especially useful the matter relating to the registry system in that province. 
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